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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 127. Fme—Broker the Agent of Inswred.—Cancellation of 
Policy.—A broker employed to procure, modify, or have a policy 
canceled, must be regarded as the agent of the insured, and his 
acts are the same as if done by the insured. 

106 Eng. Com. Law, 381; 13 Wend., 518; 21 Wend., 279; Story on 
Agency, 3134-5, 451-2; 35 Barb., 463. 

Where the policy was canceled under instructions of such bro- 
ker, if not by mistake, it was final upon the parties. 


Standard Oil Co. vs. Triumph Ins. Co. 
Rep’d Jour'l, p. 459. 
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§ 128. Fime.— Waiver—Parol Agreement.—The policy pro- 
vided that other insurance, without consent written thereon, 
should avoid the insurance; also that nothing but a specific 
agreement indorsed on the policy should be a waiver of any of 
its conditions. All the dealings were with the agent, with whom 
negotiations were afterward entered into for other insurance, 
which was finally obtained elsewhere. The agent when informed 
of the additional insurance said it would make no difference to 
the company, and in other conversations offered no objection nor 
suggested that any breach of condition had been effected. Held, 
that the actions of the agent estopped the company from setting 
up a breach of condition. Held, where there was no want of 
power on the part of the agent to act, plainly shown, and where 
the policy was to be countersigned by him, the assured was jus- 
tified in assuming that the agent had power to bind the company 
by his acts. 

Cases of Ins. Co. vs. Colt, 560; Spitzur vs. St. Marks Ins. Co., 6 Duer’s 
R., 6; Blanchard vs. Atlantic Ins. Co., 33 H. A., 9; Couch vs. City Fire 
Ins. Co., 38 Conn., 81; Amer. Ins. Co., vs. Gilbert, 27 Mich., 429 ; Van 
Buren vs. St. Joseph Co. Village Fire Ins. Co., 26 Mich. R., 398; Barratt 
vs. Union Mutual Fire Ins. Co., 7 Cush., 175 ; Forbes vs. Ins. Co., 9 Cush., 
471; Hale vs. Mechanics’ Mutual Fire Ins. Co., 6 Gray, 173; Stark Co, 
Mutual Ins. Co. vs. Hurd, 19 Ohio, 199; Security Ins. Co. vs. Fay, 22 
Mich., 467 ; Continental Life Ins. Co. vs. Willits, 24 Mich., 265, distin- 
guished. 

Hibernia Ins. Co. vs. O’Connor, 29 Mich. R., 241 ; Mich. State Ins. Co. 
vs. Lewis, 30 Mich., 41 ; Continental Ins. Co. vs. Horton, 28 Mich., 173; 
Peoria Ins. Co. vs. Perkins, 16 Mich., 380; Aitna Live Stock Fire and 
Tornado Ins. Co. vs. Olmstead, 21 Mich., 246; N. A. Fire Ins. Co. vs, 
Throop, 22 Mich., 146 ; Peoria Fire and Marine Ins. Co. vs. Hall, 12 Mich., 
202 ; Niagara Fire Ins. Co. vs. De Graff, 12 Mich., 124 ; Ins. Co. vs. Mar- 
hone, 21 Wal., 152; Mitler vs. L. Ins. Co., 12 Wallace, 285 ; Ins. Co. vs. 
Slaughter, 12 Wallace, 404 ; Ins. Co. vs. Wilkinson, 13 Wallace, 222; Ins. 
Co. vs. Colt, 20 Wallace, 560°; Ins. Co. vs. Webster, 6 Wallace, 129 ; Peck 
vs. New London Co. Mutual Ins. Co., 22 Conn., 525; Hatton vs. Beacon 
Ins. Co., 16 O. B. (U. C.) 316. 


The fact that a policy is written does not prevent its subsequent 
change by parol. 


Sanborn vs. Fireman’s Ins. Co., 16 Gray, 448 ; Kelly vs. Conn. Ins. Co., 
10 Bosw., 82; Audubon vs. Excelsior Ins. Co., 27 N. Y., 216; Baxter vs. 
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Massasoit Ins. Co., 13 Allen, 320; Seaman vs. O’Hara, Mich. — ; Kenne- 
bec Co. vs. Augusta Ins. Co., 6 Gray, 209; Trustees Ist Baptist Church 
vs. Brooklyn Fire Ins. Co., 19 N. Y., 305. 

A written bargain is of no higher degree than an oral one. 
There can be no more force in an agreement in writing not to 
agree by parol, than in a parol agreement not to agree in writing. 
Every such bargain is ended by the new one which contradicts it. 

Pechner vs. Phoenix Ins. Co., N. Y. C. A., May, 1875. 


Westchester Fire Ins. Co. vs. Earle & Reynolds. 
Rep’d Jour’l. p. 651. Mica. 8. C. 


§ 129. Marine.—O/ an Association.—Power to Sue—The law 
will not recognize an agreement between the members of an un- 
incorporated partnership authorizing their agent to sue on their 
behalf. Where the agent of an underwriter’s association signs 
the policy for the membership, he cannot maintain the suit in 
his own name for any sum due the association thereon. The en- 
gagement being on behalf of his principals, he is not liable to 
the assured, and there is therefore no consideration from him to 
sustain the contract. 

Evans vs. Hooper. 

Reported Jour’l, p. 637. 


ALIENATION. 


§ 130. Fire.— Without Consent of the Company.— Knowledge of 
Agent.—The policy provided that it should be void if alienated 
without consent of the company. Also that assignment of policy 
must be made within ten days after the sale of the property, 
and the policy forthwith sent to the office for the consent of the 
company, which would then be given. Held, that the stipulation 
to consent to an assignment only bound the company in case it 
had previously consented to an alienation. Where the property 
was alienated without such consent, and the policy afterward 
assigned and given to the local agent to forward to the company 
for its consent, but the property was burned before the policy 
had been received by the company, and its consent was not ob- 
tained ; Held, that the company was not liable. Knowledge of 
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the sale by a local agent who had not authority to consent for 
the company did not avoid the forfeiture. 


Home Ins. Co. vs. Lindsey. 
Rep’d Jour’l, p. 549. 


CONSTRUCTION. 


§ 131. Fire.—O/ New Hampshire Statute regarding Mistake 
in Policy.—The New Hampshire statute, sec. 2, ch. 157, provides 
that no policy shall be avoided by reason of any mistake or mis- 
representation, unless it shall appear to have been intentionally 
and fraudulently made. But the policy shall be reduced, on a 
showing of the facts, by as much as the premium ought to have 
been increased. Held, that this statute was intended to apply to 
mistakes in the making, not in the performance of contracts, and 
cannot relieve the insured against a breach in the performance, 
which was the result of his own neglect. Where the stipulation 
was that the policy should be void if the premises were vacated 
without immediate notice, the statute will not make a new con- 
tract and thus relieve from forfeiture where the premises had been 
vacated without notice. 

Chamberlain vs. Ins. Co., 55 N. H., 249 (4 Ins. L. J., 649) excepted ; 
P. L., ch. 1414, 1853; P. L., ch. 1549, 1854; Jewell vs. Holderness, 41 
N. H., 161 ; Shepherd vs. Ins. Co., 38 N. H., 232 ; Pierce vs. Ins. Co., 50 
N. H., 297. 

Sleeper vs. New Hampshire Fire Ins, Co. 

Rep’d Jour’l, p. 537. N. H.8S. C. 


§ 1382. Marmwe.—Of Term Joint Stock Co. in Mass. Statutes — 
The words “joint stock fire and marine insurance companies,” 
as used in statute 1872, ch. 375, sec. 7, and statute 1874, ch. 222, 
of Massachusetts, apply only to corporations organized under the 
general law, and not to those established under special charters. 
They do not prohibit a company organized under special charter 
from declaring a cash dividend in excess of ten per cent. 

Insurance Commissioner vs. Mercantile Mar. Ins, Co. 

Rep’d Jour’l, p. 619. Mass. 8. J. C. 





Construction — Fraud. 


EVIDENCE. 


§ 133. Fire.—ZJnstructions of Court.—Where the charge was 
refused, that if the jury believed A., they must find for the de- 
fendant ; Held, that a court is not bound to present any such 
proposition to a jury as will confine them to considering one 
witness more than another. 

Westchester Fire Ins. Co. vs. Earle & Reynolds. 


FRAUD. 


§ 134. Fire.—Over-valuation in Proofs of Loss.—The property 
was insured for $600, and the insured, for the apparent purpose 
of inducing a speedy settlement and preventing controversy re- 
garding to his being entitled to the full amount of insurance, 
made oath, in his proofs of loss, that the value of the property 
was $1,000, whereas it was materially less, though over $600. Held, 
that this was attempted fraud, which vitiated the policy under a 


condition providing that fraud or attempted fraud on the part 
of the insured should work a forfeiture. 
Sleeper vs. New Hampshire Fire Ins. Co. 


—§ 131. 


§ 135. Lire.—Return of Premiums.— Where Alleged.—A party 
seeking to rescind a contract on the ground of fraud is bound to 
act promptly after discovery, and offer to return all that he has 
received under the contract. The other party must be put in as 
good a position as he was before the contract. An offer to allow 
judgment to be taken for premiums paid, and interest, is suffi- 
cient compliance with the requirement in the case of an alleged 
fraudulent life insurance claim. 

Allerton vs. Allerton, 50 N. Y., 670. 


The company must make the offer within a reasonable time 
after the claim is made, and where it is deemed to be withdrawn, 
if not accepted within ten days, the fault is with the claimant 
for failing to accept. 

Harris vs. Equitable Life Ins. Co. 

Rep’d Jour’l, p. 584. 
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GARNISHEE. 


§ 136. Fire.—Service of Process.—The garnishee cannot bind 
the principal defendant by an independent and spontaneous sub- 
mission. Where the garnishee is a foreign corporation, and the 
service is therefore vicarious, the application of process against 
some one competent to receive service cannot be waived by the 
intended garnishee as against the principal defendant. This 
method of obtaining jurisdiction over a foreign corporation must 
be confined to the cases and exercised in the way precisely in- 
dicated by statute. 

Hartford Fire Ins. Co. vs. Owen, 30 Mich., 441. 

Hebel vs. Amazon Ins, Co. 

Rep’d Jour’l, p. 599. Mroxn. 8. C. 


INSURABLE INTEREST. 


§ 187. Lire. —O/ a Son in his Father’s Life-—Under the Poor 


Laws of Pennsylvania a son may be legally obliged to support 
his father, and has an insurable interest in the father’s life. 


Reserve Mutual Ins. Co. vs. Kane. 
Rep'd Jour’l, p. 649, Pa. 8. CO. 


LAPSED POLICY. 


§ 138. Lire.—Proposition to revive not a Contract.—The pre- 
mium on a policy avoided by violation of the condition regarding 
residence was tendered by the agent of the beneficiary, and re- 
fused unless the extra risk was also paid for, whereupon the 
company agreed to give credit for the premium and extra amount 
until the following day, in order that the agent might consult his 
principal. Held, that it was at most a proposition to revive the 
policy on the following day by the company, which did not bind 

either party, and the company had a right to refuse the pre- 
mium when again tendered. 


Evans vs. U. 8. Life Ins. Co. 
Rep’d Jour’l, p. 555, 





Limitation Clause—Loan. 


LIMITATION CLAUSE. 


§ 139. Fire.— When Action is “ commenced.” —Effect of Error 
in Summons.—In Ohio suit must be regarded as commenced when 
summons has been issued, and where summons was so issued 
within the twelve months prescribed by the policy, but by an 
error was directed to another company, though properly indorsed 
and served ; Held, that an amendment of the mistake under the 
137th section of the Code, and further prosecution of the action, 
though subsequent to the expiration of the twelve months, was 
valid. 

Burton vs. Buckeye Ins. Co. 

Rep’d Jour’l, p. 547. 


LOAN. 


§ 140. Fire.—Who are Borrowers.—Set-off in Bankruptcy.— 
Parol evidence of an alleged oral agreement at the time of mak- 
ing or indorsing a bill or note, cannot be permitted to vary the 
terms of the written contract. 


2 Parsons on Bills and Notes, 501 ; Specht vs. Howard, 16 Wall., 564. 


In the absence of fraud the rule is the same in equity as in 
law. 

2 Story’s Eq., 3 1531. 

Where the notes of five brothers, in different sums, were given 
a fire insurance company for a loan negotiated by one of them, 
and the money invested in real estate by each, on which mort- 
gages were given as further security, one of the five may not 
allege an oral agreement by which he alone was the responsible 
borrower, and upon the transfer to him of the several mortgaged 
premises by the others, claim that money due him, for loss by 
fire, from the company since bankruptcy, shall be set-off against 
the whole. 


Forsythe vs. Kimball, assignee. 
Rep’d Jour'l, p. 577. U.S. 8.0. 


§$ 141. Lire.— Mortgages and Judgment Confessions as Security. 
—The acceptance of mortgages by a life company in Nebraska 
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in 1872, as security for loans, was not illegal, Where loans had 
been made on certain securities by a life company, and the bor- 
rower being threatened by judgment creditors to the amount of 
about $6,000, which might have brought the validity of some of 
the securities into dispute, the company advanced about $3,000, 
with which its agent obtained the satisfaction of the judgments 
of record, and thereupon the borrower confessed judgment in 
favor of the company for $6,000; Held, that the confession 
stands as security for only $3,000, with interest. 


' Moore, assignee, vs. Union Mut. Life Ins. Co. 
Rep’d Jour’l, p. 517. 


MORTGAGEE. 


§ 142. Firr.—LHffect of Part Payment.—The insured mortgagee 
had agreed with C. to sell and assign certain mortgages for much 
less than their face value, upon completion of the payments for 
the same, for which C. had given notes, and that there should be 
no foreclosure proceedings until default had been made. The 
property was burned after one payment had been made. Held, 
the payment did not diminish the amount due upon the mort- 
gages, nor the insured’s interest as mortgagee. Therefore the 
insurers are liable, as if no payment had been made. 

Haley, Morse & Co, vs. Manfr’s F. & M. Ins. Co. 

Rep’d Jour’l,jp. 614. Mass. 8. J. C. 


NOTICE. 


§ 143. Firr.—Due Diligence.—Where notice was required 
forthwith, and notice was given 23 days after the loss, it is for 
the jury to decide whether due diligence was observed. 


Lycoming Mutual Fire Ins. Co. vs. Bedford. 
Rep’d Jour’l, p. 529. 


§ 144. Fire.—Immediate-—Where the policy required imme- 
diate notice if the premises were vacated, and the building 
burned down three months after the tenant had vacated, no no- 
tice having been given either to the insured or the company 
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until after the fire; Held, that the condition had not been com- 
plied with. 
Sleeper vs. New Hampshire Fire Ins. Co. 


PAROL CONTRACT. 


§ 145. Fire.— Written Agreement not to Make.—A written bar- 
gain is of no higher degree than an oral one. There can be no 
more force in an agreement in writing not to agree by parol, 
than in a parol agreement not to agree in writing. Every such 
bargain is ended by the new one which contradicts it. 

Pechner vs. Phoenix Ins. Co., N. ¥. C. A., May, 1875. 

Westchester Fire Ins. Co. vs. Earle & Reynolds. 


PRACTICE. 


§ 146. Fire.—Allegation of Due Proof of Loss.—In an action 
on a policy which provides that proof of loss must be made 
within thirty days, the petition which does not allege such per- 
formance specifically, but which affirmatively alleges facts which 
show that more than thirty days had elapsed, is bad on demurrer. 


Home Ins. Co. vs. Lindsey. 
—8 130. 


§ 147. Fire.—Review of Evidence.—Admissibility of Evidence. 
—Every presumption is to be indulged in favor of a judgment, 
and a court of review will not look into the evidence to find a 
fact for the purpose of reversing a judgment. A party relying 
upon facts not found, has ample remedy. If conclusively proved 
he may request a finding, and a refusal will be available. If not 
conclusively proved, a denial of a motion for a finding by the 
court below is reviewable on appeal. Evidence of custom among 
those engaged in insurance, if competent to explain the conduct 
of the parties, and how they regarded a verbal arrangement for 
an increase of premium, and the acts necessary for its consum- 
mation, is admissible. Entries upon a broker’s books bearing 
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upon the fact of a mistake in the cancellation of a policy and 
upon his credibility were admissible. 
Standard Oil Co. vs. Triumph Ins. Co. 


PREMIUM. 


§ 148. Fire.— Waiver of Non-payment.—The policy provided 
that the company should not be liable until the premium was 
paid. Held, that the payment of premium at the time of making 
the contract is not necessary to bind the company ; the agent 
may waive the condition and give credit. 

Angell vs. Hartford Ins. Co., 59 N. Y., 171 ; (4 Ins. L. J., 427) Boehen vs. 
Williamsburg Ins, Co., 35 N. Y., 181; Sheldon vs, Atlantic Ins. Co., 26 
N. Y., 460. 

The insured was accustomed to receive policies from the com- 
pany without payment. There was evidence tending to show an 
understanding with the secretary that the insurance was renewed, 
and that the policy had been made out by the secretary, but not 
delivered. At a subsequent call the plaintiff stated to a clerk, in 
the absence of the secretary, that he had another policy and 
would pay for the two together ; to which the clerk replied, very 
well. Payment was not tendered until after the fire, a few days 
later, when the secretary refused to receive it, alleging no liability 
on the ground that the house was unoccupied. Payment was 
subsequently accepted on the other policy from its original date. 

Held, that to rule as a matter of law that there was no waiver 
was error ; there was sufficient evidence for a jury. 

Church vs. La Fayette Fire Ins, Co. 

Rep’d Jour’l, p. 581. 


PREMIUM NOTE. 


$149. Lare.—Non-payment of.—Interest on—The policy pro- 
vided that failure to pay the premiums after the first two should 
not work a forfeiture, but that the sum insured should be com- 
muted proportionally ; also, that if the insured failed to pay an- 
nually, in advance, the interest on any unpaid premium notes or 
loans, the company should not be liable for any part of the sum 
insured. Held, that a failure to pay the interest when due for- 
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feited the policy ; there is nothing inconsistent in the two pro- 
visions. 

Bliss on Life Ins., 253-274; May on Ins., 406; Robert vs. N. E. Life 
Ins. Co., 1 Disney, 355; 2 Disney, 106 ; Want vs. Blunt, 12 East., 133; 
Beadle vs. Chenango Ins. Co., 3 Hill, 161 ; Pitt vs. Berkshire Life Ins. Co., 
100 Mass., 500; Baker vs. Union Mut. Life Ins. Co., 43 N. Y., 283 ; Sheri- 
dan vs. Phoenix Life Ins. Co., 8 House of Lords, 745 ; Catoir vs. American 
Life Ins. Co., 4 Vroom, 487 ; Sheridan vs. Phoenix Ins. Co., 8 House of 
Lords, 745 ; Simpson vs. Accidental Death Ins. Co., 2 C. B. N. S., 257; 
Patch vs. Phoenix Ins. Co., 3 Bigelow, 780 ; Wall vs. Home Ins. Co., 36 
N. Y., 157 ; Williams vs. Republic Ins. Co., 19 Mich., 469 ; Russum vs. St. 
Louis Mut. Life Ins. Co., St. Louis, C. A. Decision in St. Louis Mutual 
Life Ins. Co., vs. Grigsby, Ky. C. A., 2 Cent. L. J., 123, (4 Ins. L. J., 52,) 
excepted to. 

Where the course of business between the parties had been 
for the insured to pay the interest in cash, and for dividends 
to be credited upon the principal of outstanding notes, this con- 
trolled the general principle of law requiring payments upon 
notes to be credited first upon the interest and then upon the 
principal, and the policy would be forfeited though the divi- 
dends earned might exceed the interest due. 

Ohde vs. N. W. Mut. Ins. Co., (4 Ins. L. J., 702.) 

Equity has no power to relieve against such a forfeiture. 

Story’s Eq. Juris., 3 1314, 1325 ; Tait vs. N. E. Life Ins. Co., 4 Big., 
479, (2 Ins. L. J., 863 ;) Robert vs. N. E. Mut. Life Ins. Co., sup. ; Mut. 
Benefit Life Ins. Co. vs. French, 2 Cinn. Sup. Ct., 321. 

Anderson et al. vs. St. Louis Mut. Life Ins. Co. 

Rep’d Jour’, p. 605. U. 8. C. 0. TENN. 


§ 150. Fire.— Notes as Payment of Assessments.—Cancellation 
of Policy.—Promissory notes were accepted by the agent in pay- 
ment of assessments on a premium note, but were not paid at 
maturity ; subsequently, further disputes arising, the insured 
sent his policy to the company for cancellation, with a request 
that all the notes be returned. Held, that a negotiable note 
given for assessments was payment, if so intended and treated 
by the parties. Held, that the policy was in force until the ac- 
ceptance of the proposition to cancel, and notice of the same 
had been given to the insured. 


Lycoming Mut. Fire Ins. Co. vs. Bedford. 
4 14s. 
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§ 151. Lire.— Negotiable Entitled to Grace-—A premium note 
when negotiable is entitled to grace like other commercial paper. 
Where such a note matured on the 19th, and interest was ten- 
dered on the 21st, interest being payable in advance ; Held, that 
the tender prevented a forfeiture for non-payment of interest at 
maturity. 

Jarman vs. St. Louis Mut. Life Ins, Co. 

Rep. Jour’l, p. 449. U. 8. C. C. Tenn. 


REINSURANCE. 


§ 152. Intanp.— Relation between Reinsurer and Reinsured.— 
Where one is bound to protect another from a liability, he is 
bound by the result of a litigation, in good faith, to which such 
other is a party, provided he had notice of the litigation and 
opportunity to control and manage it. 

State vs. Coste, 36 Mo., 438 ; 1 Greenlf. on Ev., 3 523; Mors-le-Blanch 
vs. Wilson, L. R., 8 Com. Pl., 227; 2 Phill. Ev., 4th Am. ed., 9, note ; Rob- 
bins vs. City of Chicago, 4 Wall., 657; S. C., 2 Black., 418. - 

The rule is applicable to the case of a reinsurer. The rein- 
sured stands to his reinsurers in the same relation in which the 
original insured stands to him. The reinsurers may make the 
same defenses against him which he could make against the 
original insured. If a bona fide judgment is rendered against 
the original insurer and he has contested the matter in good 
faith for the protection of the reinsurer, with his acquiescence, 
the latter is bound to-pay the costs and expenses incurred for his 
benefit, and is equally bound by the judgment. 

1 Pars., Mar. Ins., 299; 1 Arnold on Ins., sec. 119 ; 3 Kent’s Com., 279 ; 
N. Y¥. St. Mar. Ins. Co., vs. Protection Ins. Co. ; 1 Story, 458; Huster vs. 
De Peyster, 3 Cairns, 190. 

The U. S. Ins. Co. had issued an inland policy on cotton on 
the Mississippi, which was destroyed by fire. The Phoenix Ins. 
Co. had issued a policy reinsuring the U.S. on all such risks 
taken on the Mississippi. In an action brought by the assignees 
of the U.S. against the Phenix; Held, that allegations in the 
petition setting forth that the claim on the cotton had been un- 
successfully resisted by the U.S. Co., and that judgment had 
been obtained against the company, and that the Phoenix was 
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privy to the suit, were proper in the pleadings, and the record of 
the suit and judgment was admissible on the trial. 

Strong and Gantt vs. Phoenix Ins. Co. 

Rep’d Jour’l, p. 620. Mo. 8. ©. 


RESIDENCE. 


§ 153. Lire.— Violation of Condition on account of Sickness.— 
The insured went to Louisiana in November, 1869, on business, 
and remained there until he died, in March, 1872. The policy 
permitted such residence until July 1st; but to secure the privi- 
lege of ocean travel a special permit was obtained, allowing resi- 
dence until July Ist. It was claimed that he became too feeble 
to return, which was therefore rendered impossible by the act of 
God, and excused. Held, that to bring the case within the rule, 
it must be shown that prior to July 1st travel by any of the 
usual routes was not merely inconvenient but impossible. He 
was bound to return if he could travel by short stages or secure 
comfort and safety by unusual expense. Held, that as the in- 


sured was feeble when he went, he could not go so far as to be 
unable to return, and then, after remaining there until too feeble 
to return, allege impossibility of performance. 

Evans vs. U.S. Life Ins. Co. 


SUBSCRIBED STOCK. 


§ 154. Frire.— Liability for Assessment.—The transferee of 
stock on the books of an insurance company, on which only 
twenty per cent. has been paid, stands in the place of an original 
subscriber, and is liable for calls for the unpaid portion made 
during his ownership, without proof of any express promise 
by him to pay such calls. 

Cases of Fort Edward & Fort Miller Plank Road Co. vs. Payne, 17 Barb. , 
567 ; Kennebec & Portland R. R. Co. vs. Payne, 31 Me., 470 ; Canal Co, 
vs. Sassom, 1 Binney, 70; Palmer vs. Ridge Mining Co., 34 Pa. State, 288 ; 
Seymour vs. Sturgess, 26 N. Y., 134, distinguished. 

Upton vs. Tribileock, U. S. S. C., Oct. Term, 1875; Bond vs. Susque- 
hanna Bridge, 6 Har. & Johnson, 128 ; Hall vs. U. S. Ins. Co., 5 Gill, 484; 
R. R. Co. vs. Boorman, 12 Conn., 530; Haddersfield Canal Co. vs. Buck- 
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ley, 7 T. M., 36 ; Angell & Ames on Corp., 2 534; Redfield on Railways, 
53, 3 7-4. 
Such transfer may be made at the request of the vendor, and 
the buyer becomes responsible for subsequent calls. 
3 De Gex & Small, Ch. 310. 
Webster vs. Upton, assignee. 
Rep’d Jour’l, p. 587. 


SUICIDE. 


§ 155. Lire.—IJnsanity.—Intemperance.—Insanity which will 
excuse suicide and render the insurer liable must be such that the 
insured is unable to understand the moral character, nature, con- 
sequences, and effects of the act, or is impelled by an insane 
impulse which he cannot resist. Where the policy agreed that 
the insured should not impair his health by intemperance, if! the 
insanity result from this cause there can be no recovery. 

Jarvis vs. Conn, Mutual Life Ins. Co. 

Rep’d Jour’|, p. 507. 


USURY. 


§ 156. Lire.— Agreement for Life Insurance on account of Loan. 
—Where mortgages for $20,000 were given in Nebraska as se- 
curity for loans, on which life insurance for about $80,000 was re- 
quired on the life of the borrower and others, and the net loans, 
after deducting premiums, interest, commissions, etc., amounted 
to about $16,000 ; Held, that the insurance was excessive and the 
mortgages were usurious, and the contract void to the extent de- 
clared by the statute. 

Moore, assignee, vs. Union Mut. Life Ins. Co. 


VACANT BUILDING. 


§ 157. Fme—What Constitutes—Immediate Notice.— Not 
Covered by New Hampshire Statute regarding Mistakes.—The po- 
licy provided that it should be void if the premises were vacated 
without immediate notice being given to the company, and its 
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consent indorsed on the policy. The occupant, a tenant, re- 
moved with his family to another town, with their wearing ap- 
parel and a part of the furniture, intending to return in about 
eight months, or earlier if business warranted it. About four 
months afterward the fire occurred. Neither the owner insured 
nor the company had notice of the removal until after the fire. 
Held, that the premises were vacated within the meaning of the 
policy. Held, that the failure to give immediate notice was not 
such a mistake as is covered by sec. 2, ch. 157 of the general 
statutes. The provisions of that statute relate to mistakes or 
misrepresentations in the making of contracts, not in their per- 
formance. The parties had power to contract that the building, 
if vacant, should not be insured. It was the duty of the insured 
to know the condition of the building and give the required no- 
tice. The failure to do so avoided the policy. 

Decision in Chamberlain vs. Ins. Co., 55 N. H., 249, (Ins. L. J., 649,) ex- 
cepted to; Ch. 1414, P. L., 1853; Ch. 1549, P. L., 1854; Jewell vs. Hol- 


derness, 41 N. H., 161; Shepherd vs. Ins. Co., 38 N. H., 232; Pierce vs. 
Ins. Co., 50 N. H., 297. 


Sleeper vs. New Hampshire Fire Ins. Oo. 


WARRANTY. 


§ 158. Lire.— What constitutes.— Must be substantially True.— 
The policy provided that the application and statements therein, 
which are referred to in the policy, shall constitute a part of the 
contract. Held, that the policy and application must be con- 
strued as a single instrument. 

Burritt vs. Saratoga Co. Mut. Ins. Co., 5 Hill, 188; Angell on Ins., 3 141. 

The legal effect of making the application a part of the policy 
is to convert what would otherwise be mere representations into 
warranties. 

Angell on Ins., 3 307, 141; Murdock vs. Chenango Co. Mut: Ins. Co., 2 
N. Y., 210; Foote vs, Attna Life Ins. Co., (4 Ins. L. J., 160.) 

The policy was issued in consideration of statements in the 
application, and provided that if the statements were found in 
any respect untrue it should be void. The insured stated he had 
not been afflicted with any disease of the liver. There was evi- 
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dence tending to show that he had been so afflicted. Held, a re- 
presentation is not a part of the contract, but is collateral to it 
and materially differs from a warranty. 

Bemill vs. Saratoga Co. Mut. Ins. Co., 20 N. Y., 188; Pierce vs. Empire 
Ins. Co., 62 Barb., 644. 

Held, that it is of no consequence whether the representations 
are material or not ; the parties have made them so by the con- 
tract, and even if made innocently and in the belief that they 
were true, it can have no bearing. 

Foote vs. Adtna Life Ins. Co., supra, and authorities there cited. 

Held, that a refusal to charge that the statements were war- 
ranties, and if any of them were fraudulent or untrue the plain- 
tiff could not recover, was error calling for reversal of judgment. 


Cushman vs. U. S. Life Ins. Co. 
Rep’d Jour’l, p. 427. N. ¥.0. A. 


§ 159. Lire.—Truth or Falsity of Answer in Application.-— 
Where the application was made the basis of the contract, and 
both the application and policy provided that untrue or fraudu- 
lent answers should avoid the policy ; Held, that the answer by 
the insured that he was single, when he was in fact married, 
whether material or not, rendered the policy void. 

Jeffries vs. Econ. Mut. Life Ins. Co., 22 Wall., 47 (4 Ins, L. J., 386) ; 
France vs. Aitna Ins, Co., U. 8.8. C., Oct. Term, 1874 (5 Ins. L. J., 257). 


Mutual Life Ins. Co. vs. Jeffries, adm. 
Rep’d Jour'l, p. 533. U. 8. 8. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATE 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES SUPREME COURT. 
Ocroser Term, 1875. 


Appeal from U.S. Circuit Court for Northern District of Iilinois. 


JOHN FORSYTHE, Appellant, 
US. 


MARK KIMBALL, Assianez or Mouruat Security 
Ins. Co. 


Parol evidence of an alleged oral agreement at the time of making or indorsing a 
bill or note cannot be permitted to vary the terms of the written contract. 

Where the notes of five brothers were given in different sums toa fire insurance 
company for a loan negotiated by one of them, and mortgages were executed 
by them severally, as collateral security, one of the five may notallege an oral 
agreement by which he alone was the responsible borrower, and upon the trans- 
fer to him of the several mortgaged premises by the others, claim that money due 
him for loss by fire from the company, since bankrupted, shall be set off against 
the whole. 


Decree below affirmed. 


Swayne, J. 
The case made by the bill is as follows : 


The appellant, John Forsythe, negotiated a loan of five thousand dol- 
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lars from the insurance company. He had four brothers. For four 
thousand dollars of the amount loaned he and each of his brothers gave 
a separate note of eight hundred dollars. Ten notes of two hundred 
dollars each, signed by all the parties, were given for the interest, which 
was to be paid semi-annually at the rate of ten per cent. per annum. 
The notes all bore date on the 5th of January, 1869. Those for the 
principal were to be paid at the end of five years. At the same time 
Robert H. Forsythe, one of the brothers, gave for the residue of the loan 
his note for a thousand dollars, of the same date with the five notes of 
eight hundred dollars each. He also then gave his ten notes of $50 
each for the interest, which was at the same rate as that upon the notes 
of eight hundred dollars, and payable at the same times. The notes 
were all made payable to J. Y. Scammon, or order. 

Four thousand dollars of the money loaned was invested in real estate, 
and the title taken to the five brothers who had executed the five notes 
of $800. They secured those notes and the ten interest notes by a 
mortgage on the premises. The thousand dollars for which Robert 
H. Forsythe gave his notes was invested in land which was conveyed to 
him, and he secured his notes by a mortgage upon it. Scammon was 
an active officer of the insurance company. When the loan was ne- 
gotiated and consummated, the appellant, as an inducement to the 
company to make it, assumed and promised by parol to pay all the 
notes above mentioned, both for principal and interest. Upon receiv- 
ing securities, Scammon indorsed and transferred them to the insur- 
ance company. The appellant insists that the $5,000 was lent by the 
company and not by Scammon, and that the loan was to him, and in 
no part to the other parties who executed the notes. The appellant 
paid all the interest notes, amounting to $1,250, which fell due prior 
to the 9th of October, 1871. His brothers are irresponsible, and paid 
nothing. On the day last named the great Chicago fire occurred. He 
held fire policies issued by the company upon buildings which were 
consumed. The company thus became indebted to him to the amount 
of $11,000. His losses were settled and adjusted at that sum. No 
part of it has been paid. On the 28th of April, 1873, his four bro- 
thers conveyed to him their rights and titles to the several mortgaged 
premises. 

He seeks to have the amount due to him from the insurance com- 
pany set off against all the notes, so far as shall be necessary to satisfy 
and extinguish the latter. 

The answer of the assignee denies that the money in question was 
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borrowed from the insurance company, and avers that the company 
bought the notes from Scammon for a valuable consideration. 

The court decreed that the appellant was entitled to a set-off as 
claimed for the amount of his note of eight hundred dollars, and for 
his proportionate share of the several interest notes which he had ex- 
ecuted. From this decree he appealed to this court. 

Upon looking into the record we find that no testimony was taken 
upon either side, but that of the appellant, which was taken for him- 
self. 

In his deposition are the following questions and answers : 

“Q. Did you borrow any sum of money from the Mutual Security 
Insurance Company in the year 1869?. If so, state when you bor- 
rowed the money, and the amount. 

“A. [borrowed the sum of five thousand dollars from said com- 
pany on or about the 5th day of January, 1869. 

“(Q. What officer of the Mutual Security Insurance Company besides 
Scammon did you have any conversation with in reference to this loan, 
if any ? 

“ A, Scammon was the only officer of the company. 

“Q. Do you know whether the money that was paid for this land 
originally was the money of the company or the money of Scammon ? 

“ A, Scammon paid over the money ; but whether it was the com- 
pany’s money or Scammon’s, that I don’t know. 

“19. Q. Why were the notes made payable to Scammon ? 

“A. Because the officer of the company wanted Scammon to take 
the responsibility of making the loan. He was managing the notes of 
the company, and he was willing to indorse the notes, knowing all the 
parties, and looking to me to be the responsible party. 

«20. Q. Did you make any agreement or promise to pay these notes, 
or any part of them ; and, if so, what agreement or promise did you 
make about it ? 

“A. I agreed with Scammon I would pay the notes and be responsi- 
ble for them. 

*©21. Q. How much of them ? 

“ A. All of them.” 

This is all the deposition contains which is material to the points in 
controversy between the parties. 

The burden of proof rests upon the appellant. His own testimony 
is weak and inconclusive. 

If the loan was made by the company, the reason given for making 
the notes payable to Scammon is improbable. Why should he take 
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notes to himself for money which did not belong to him, and then as- 
sume the hazards of an indorser in transferring them to the company ? 
No suffisient reason has been given for this, nor can one readily be 
imagined. 

It is a significant fact that the appellant called neither of his four 
brothers nor Scammon as a witness. Their testimony, if concurrent, 
would have been conclusive. It does not appear that there would 
have been any difficulty in his procuring it. This warrants a pre- 
sumption against him. If the loan was by and for him alone, why did 
he execute but one of the eight hundred dollar notes, his brothers each 
executing one of the others? Why was the title to the real estate 
bought with the $4,000, taken to him and them jointly, and not to 
him alone? Why did Robert H. Forsythe alone give his note for the 
$1,000, and why was the title to the real estate in which that money 
was invested taken to Robert alone, without the name of the appellant 
appearing upon the papers ? 

His allegations have no support, except from his own testimony, 
and that is contradicted by every material fact developed in the re- 
cord which bears upon the subject. The case fails upon thé evidence. 

It must fail also upon a well settled principle of law. 

If it were clearly proved, as alleged, that the entire sum of $5,000 
was lent to the appellant, and that he expressly agreed at the time the 
securities were executed to pay back himself the entire amount at the 
end of five years, and to pay the interest in the meantime as stipulated, 
such proof would be wholly inconsistent with the contract of the par- 
ties as reduced to writing, and would therefore be unavailing either 
for or against him. “It is a firmly settled principle that parol evi- 
dence of an oral agreement alleged to have been made at the time of 
the drawing, making, or indorsing of a bill or note, cannot be permit- 
ted to vary, qualify, or contradict, or add to or subtract from the abso- 
lute terms of the written contract.” 2 Parsons on Bills and Notes, 
501 ; Specht vs. Howard, 16 Wall., 564. It is not claimed that there 
was either fraud, accident, or mistake touching the securities that 
were executed. 

Under these circumstances the rule is the same in equity as at law. 
2 Story’s Kq., sec. 1531. 

It is neither alleged nor proved that the mortgage given by the ap- 
pellant and his brothers was not sufficient to secure him against their 
shares of the notes executed jointly by him and them. Their shares 
of the premises have been conveyed to him, 
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The indemnity is therefore in his own hands. 


All was given below to the appellant to which, in any view of his 
case, he can be deemed entitled. 


The decree of the Circuit Court is affirmed. 


COURT OF APPEALS OF NEW YORK. 


THOMAS T. CHURCH, Appellant, 


US. 


LA FAYETTE FIRE INS. CO., or Brooxtyn, Resp’t.* 


The policy provided that the company should not be liable until the premium 
was paid. 


Held, that the agent may give credit and waive the condition. 


The insured was accustomed to receive policies from the company without pay - 
ment. There was evidence tending to show an understanding with the secre- 
tary that the insurance was renewed, and the policy had been made out by the 
secretary but not delivered. At a subsequent call the plaintiff stated to a clerk, 
in the absence of the secretary, that he had another policy and would pay for 
the two together, to which the clerk apparently assented. Payment was not 
tendered until after the fire, afew days later, when the secretary refused to re- 
ceive it, alleging no liability, on the ground that the house was unoccupied. 
Payment was subsequently accepted on the other policy from its original date. 


Held, that there was sufficient evidence for a jury on the question of waiver, and 
a refusal to submit it was error. 


Judgment reversed. 


N. C. Moag, for Appellant. 
Pamir S. Crooks, for Respondent. 


Murer, J. 
The question to be determined in this case is whether there was 
evidence upon the trial to submit to the jury to show a waiver of the 
condition in the policy that the company should not be liable until 
the premium was actually paid. We think that there was such evi- 
dence, and that the court erred in refusing to submit the case to the 
* Decided May 23, 1876. 
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jury and in granting a nonsuit. The payment of the premium at the 
time of making the contract of insurance is not necessary to bind the 
company, and if a credit be given by the agent it is equally obligatory. 
Angel vs. Hartford Ins. Co., 59 N. Y.,171; 4 Ins. L. J., 427. The agent 
may waive such condition and give such credit. Borhen vs. Williams- 
burgh Ins. Co., 35 N. Y., 131 ; Sheldon vs. Atlantic Ins. Co., 26 N. Y., 
460. There was evidence upon the trial which showed a prior dealing 
of the plaintiff with the company for many years, and that he was in 
the habit of getting policies without paying for them at the time. 
This was a circumstance to be considered, although by no means con- 
trolling on the question as to the intention of the agent to waive the 
payment. The fact, however, that on a single occasion credit was 
given for the premium, as was proved, is to be considered upon the 
question of waiver. Bowman vs. Agricultural Ins. Co., 59 N. Y., 521. 
See also 26 N. Y., supra, p. 465, 466. It also further appears from 
the testimony that the plaintiff on the 6th of September, 1871, called 
at the company’s office to get the property insured for the ensuing 
year, saw the secretary, and tried to prevail upon him to reduce the 
old rate, which he declined to do, and the plaintiff then replied, Very 
well, I must have it insured. The next day afterward the defendant 
made out the policy to the plaintiff, by which it insured the plaintiff 
from the sixth of September. On the ninth the plaintiff called again 
and asked the secretary if he had taken the building, and he replied 
that he had, at the old price. No objection was interposed to this, 
and no further conversation took place. It perhaps was a fair ques- 
tion whether, taken in connection with what had previously been said 
by the plaintiff, that he must have it insured, it might not be inferred 
that the plaintiff assented to this. Subsequently, on the 16th of Octo- 
ber, the plaintiff again called for the purpose of obtaining an insur- 
ance upon the property. The secretary was not in, but the plaintiff 
then stated to the clerk that he had another policy, evidently referring 
to the one upon which this action is brought, and would pay for the 
two together, and the clerk replied Very well—thus apparently assent- 
ing to the arrangement. The plaintiff did not call again until No- 
vember 8th, after the fire, which took place on the Tth of November. 
The plaintiff informed the secretary of the loss, and offered to pay for 
the two policies, but he refused to take anything on the policy in suit, 
stating they were not liable because the house was not occupied, and 
he paid neither, leaving both. A few days subsequently he paid the 
premium on the second policy from its original date, which was ac- 
cepted, thus conceding,that this{policy was valid, 
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Under the circumstances presented, although the testimony is not 
entirely conclusive and satisfactory, we think there was sufficient evi- 
dence to leave to the consideration of the jury the question whether 
a credit was not intended to be given, and payment at the time 
waived. 

As already seen, there was some evidence that plaintiff assented to 
the old rate of premium at. which he was informed the insurance had 
been taken, and it was a question to be determined whether, if the 
secretary intended to demand payment before the policy took effect, 
he should not have so said and was not bound to speak. His failure 
to do so might perhaps bear the interpretation that he assented to a 
credit being given, as had been the case on a former occasion, and as 
Was given on the second policy. Besides, when plaintiff advised the 
secretary of the fire, no objection was made that the premium had 
not been paid, but a liability was repudiated on another and entirely 
a different ground—a want of occupancy. Some inference may also 
be derived from ‘the circumstance that the secretary conceded that the 
company were liable on the second policy from date without payment 
or delivery, but this is not very material. 

Considering all the circumstances, and the previous dealings be- 
tween the parties, we are of the opinion that it could not be held as a 
matter of law that there was no waiver of the payment of the premi- 
um according to the condition of the policy, and no credit for the 
amount thereof given to the insured, and the court having committed 
on error in withholding the case from the jury, and in granting the 
nonsuit, the judgment must be reversed and a new trial granted, 
with costs to abide the event. 

All concur. 





COURT OF APPEALS OF NEW YORK. 


MARY HARRIS, Appellant, 
vs. 


EQUITABLE LIFE ASSURANCE SOCIE- 
TY or roe Untrep Srares, Respondent.* 


A party seeking to rescind a contract on the ground of fraud, is bound to act 
promptly on the discovery, and offer to return all that he has received under 
the contract. 

An offer to allow judgment to be taken for the premiums and interest in the case 
of an alleged fraudulent life insurance claim, is sufficient compliance with the 
requirement. 

The company must make the offer within a reasonable time after the claim is 
made. ‘ 

If such an offer, not having been accepted in ten days, is deemed to be withdrawn, 
the fault is with the claimant for tailing to accept it. 


Judgment affirmed. 


A. R. Dyerr, for Appellant. 
Grorce DeForest Lorp, for Respondent. 


Mitter, J. 

It must be conceded that a fraud was committed by the plaintiff 
upon the defendant by representations made as tu the health of the 
assured at the time when the back premiums were paid and accepted, 
and the policy, which had been forfeited by reason of a failure to pay 
the premiums as they became due, was sought to be restored to its 
former condition. A single question therefore arises upon this appeal, 
and that is, whether the judge erred in holding that the defendant 
was bound upon the discovery of the fraud to return the premiums, 
and to disaffirm the new contract, and never having done so they did 
not offer any defense to the plaintiff’s claim ; and in directing a ver- 
dict for the plaintiff. 


* Decided February 15, 1876. 
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There is no doubt of the correctness of the general rule that where 
a party seeks to disaffirm a contract upon the ground of fraud he is 
bound to act promptly upon the discovery of the fraud, and to return 
or offer to return all that he has received under the contract. Rescis- 
sion on the ground of fraud, failure of consideration and kindred rea- 
sons is a right in equity, and hence where the return of the money or 
property can be made, and equity is thereby done, no good reason 
exists why the rule stated is not fully complied with. In other words, 
a man shall not keep what he has obtained under a fraudulent con - 
tract and then claim that it shall be rescinded without any return. 
The rule referred to is most generally applied in actions to recover 
property, or for a wrong, or to recover the price of goods sold and deliv- 
ered, or for money paid fraudulently where the plaintiff seeks redress, 
and hence ordinarily has no just and equitable claim until he has re- 
stored or offered to restore the property or money which he has re- 
ceived. Such actions generally relate to contracts of sale between 
vendor and vendee, or those already referred to,~and not to actions 
of the character of the one at bar. 

Without considering whether the rule referred to precludes a party 
from setting up the fraud as a defense where money received has not 
been returned, or any offer made to that effect, and conceding the 
correctness of the rule as applicable to this case, we are of the opin- 
ion that the rule was substantially complied with by the offer made 
to allow the plaintiff to take judgment for the amount of the premi- 
ums paid and interest thereon. The defendant was not bound to 
make the offer before the claim was presented, and had sixty days 
from that time to pay the amount. The action was brought soon 
afterward, and if it had been accepted would have restored all the 
parties to their former condition, and done equity between them. The 
time within which, after the death, of Mrs. Harris, the offer was made, 
was reasonable and sufficiently prompt, and this was all which could be 
required. In Allenton vs. Allenton, 50 N. Y., 670, this court held 
that the rule that he who seeks to rescind an agreement upon the 
ground of fraud must place the other party in as good a condition as 
that in which he was when the agreement was made, is satisfied if 
the judgment asked for will accomplish that result, and in such case 
no offer to return that which was.received is necessary. It is true in 
the case cited the plaintiff had brought the action claiming that there 
was fraud and that the contract was void, but the principle is equally 
applicable where the defendant asserts that the contract was fraudu- 
lent and void. 
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After stating the rule that the party seeking to rescind must place 
the other party in as good a situation as that in which he was when 
the agreement was made, in the opinion it is said by Folger, J., “the 
law looks to the result and not the means.” It was also remarked 
that the reason of the rule is that the party shall not retain the thing 
which is the subject of the contract, and in his action recover the price 
paid for it, or retain the price paid and in his action recover the 
thing, and that this reason is satisfied when the claim made and the 
judgment sought by the plaintiff will leave with the defendant all that 
he parted with, and thus put him in as good plight as at the time of 
the agreement. The same result would have followed here by a judg- 
ment in favor of the plaintiff for the premiums paid. It is no an- 
swer to say, that the offer not having been accepted within ten days 
it was deemed to be withdrawn, for it was the fault of the plaintiff 
that he did not accept it and thus obtain restoration of the money 
which he had paid. Under the circumstances of this case, as justice 
has been done and the result has been attained which the law con- 
templates, the order of the general term should be affirmed, and judg- 
ment absolute ordered for the defendant with costs. 

All concur, Cuurcu, C. J., Eart and Anprews, JJ., in result. 





Webster vs. Upton. 


SUPREME COURT OF THE UNITED STATES. 


Octroser Term, 1875. 


Error to the Circuit Court of the United States for the Northern District 
of Illinois. 


DANIEL WEBSTER, Plaintiff in Error, 
US. 


CLARK W. UPTON, Assianer In Bankruptcy, 
oF THE GREAT WESTERN Ins. Co. 


The transferee of stock on the books of an insurance company, on which only 
twenty per cent. of its nominal value has been paid, is liable for calls for the 
unpaid portion made during his ownership, without proof of anyexpress prom- 
ise by him to pay such calls, 


Such transfer may be made at the request of the vendor, and the buyer becomes 
responsible for subsequent calls. 


Judgment affirmed. 


‘Srrone, J. 

The Great Western Insurance Company, of which the plaintiff be- 
low is the assignee in bankruptcy, was incorporated under the laws 
of Illinois in 1857, with general power to insure all kinds of property 
against both fire and marine losses. Subsequently to its organization 
its capital was increased to more than one million of dollars, and it was 
authorized by law further to increase its capital to $5,000,000. It does 
not appear, however, fiom the record, that of the stock subscribed 
more than about $222,000 was ever paid in, a sum equal to nearly 
twenty per cent. of the par value, leaving over $965,000 of subscribed 
capital unpaid. In this condition the company went into bankruptey 
in 1872, owing a very large sum, equal to if not greater than its entire 
subscribed capital, and Clark W. Upton, the plaintiff, became the 
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assignee. The District Court then directed a call to be made for the 
eighty per cent. remaining unpaid of the capital stock. A call was 
accordingly made, and payments having been neglected, the assignee 
brought this suit against the defendant, averring that he was the 
holder of one hundred shares, of the par value of one hundred dol- 
lars each, and, as such, responsible for the eighty per cent. unpaid. 
On the trial evidence was given tending to show that one Hale 
was the owner of a large amount of the stock of the company, for 
which he held the company’s certificates, and that he had, through 
his brother, sold one hundred shares to the defendant, on which 
twenty per cent. had been paid. The books of the company had 
been destroyed in the great fire in Chicago in 1871, but there was 
evidence tending to show that the defendant’s name was on the stock 
ledger, and that the defendant transferred, or caused the stock 
bought from Hale to be transferred to himself on the books of the 
company. The district judge submitted to the jury to find whether 
the defendant actually thus became a stockholder, recognized as such 
on the books of the company, instructing them that if he did he was 
liable for the eighty per cent. unpaid as if he had been an original 
subscriber. A verdict and judgment having been recovered by the 
plaintiff, the case was removed by writ of error to the Cireuit Court, 
where the judgment was affirmed, and the judgment of affirmance we 
are now called upon to review. 

The leading assignment of error here is that the court below erro- 
neously ruled that an assignee of stock, or of a certificate of stock in 
an insurance company, is liable for future calls or assessments with- 
out an agreement or promise to pay. This, however, is not a fair 
statement of what the court did rule. The court instructed the jury, 
in effect, that the transferee of stock on the books of an insurance 
company, on which only twenty per cent. of its nominal value has 
been paid, is liable for calls for the unpaid portion made during his 
ownership, without proof of any express promise by him to pay such 
calls. This instruction, we think, was entirely correct. The capital 
stock of an insurance company, like that of any other business cor- 
poration, is a trust fund for the protection of its creditors or those 
who deal with it. Neither the stockholders nor their agents, the 
directors, can rightfully withhold any portion of the stock from the 
reach of those who have lawful claims against the company. And 
the stock thus held in trust is the whole stock, not merely that per- 
centage of it which has been called in and paid. This has been de- 
cided so often that it has become a familiar doctrine. But what is it 
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worth if there is no legal liability resting on the stockholders to pay 
the unpaid portion of their shares unless they have expressly prom- 
ised to pay it? Stockholders become such in several ways ; either by 
original subscription, or by assignment of, prior holders, or by direct 
purchase from the company. An express promise is amost unknown, 
except in the case of an original subscription, and oftener than other- 
wise it is not made in that. The subscriber merely agrees to take 
stock. He does not expressly promise to pay for it. Practically, 
then, unless the ownership of such stock carries with it the legal duty 
of paying all legitimate calls made during the continuance of the 
ownership, ‘the fand held in trust for creditors is only that portion of 
each share which was paid prior to the organization of the company, 
in many cases not more than five per cent. ; in the present only 
twenty. Then the company commences business and ineurs obliga- 
tions, representing all the while to those who deal with it that its 
capital is the amount of stock taken, when in truth the fund which is 
held in trust for creditors is only that part of the stock which has 
been actually paid in. This cannot be. If it is, very many corpora- 
tions make fraudulent representations daily to those who give them 
credit. The Great Western Insurance Company reported to the au- 
ditor of public accounts, as required by law, that the amount of its 
capital stock outstanding (par value of shares $100 each) was $1,188,- 
000 ; that the amount of paid up capital stock was $222,831.42, and 
that the amount of subscribed capital for which the subscribers or 
holders were liable was $965,168.58. This report was made on the 
10th of January, 1871. Thus those who effected insurances with the 
company were assured that over one million of dollars were held as 
a trust fund to secure the company’s payment of their policies. But 
if the subscribers and holders of the shares are not liable for the 
more than eighty per cent. unpaid, the representation was untrue. 
Persons assured have less than one fifth the security that was prom- 
ised them. This is not what the statutes authorizing the incorpora- 
tion of the company contemplated. The stock was required to be 
not less than a given amount, though the company was authorized to 
commence business when five per cent. of that amount was paid in. 
Why fix a minimum amount of stock, if all of it was not intended to be 
security for those who obtained insurance? There is no conceivable 
reason for such a requirement, unless it be either to provide for the 
creditors a capital sufficient for their security, or to secure the stock- 
holders themselves against the consequences of an inadequate capital. 
The plain object of the statute, therefore, would be defeated if there 
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is no liability of the stockholder to pay the full prescribed amount of 
each share of his stock. With this plain object of the legislature in 
view, it must be assumed, after the verdict of the jury, the defendant 
voluntarily became a stockholder. Either he must have designed to 
defeat the legislative intent, or he must have consented to carry it 
out. The former is not to be presumed. And if the latter was the fact, 
coming as he did into privity with the company, there is a necessary - 
implication that he undertook to complete the payment of all that 
was unpaid of the shares he held whenever .it should be demanded. 
To constitute a promise binding in law, no form of words is necessary. 
An implied promise is proved by circumstantial evidence—by proof 
of circumstances that show the party intended to assume an obliga- 
tion. A party may assume an obligation by putting himself into a 
position which requires the performance of duties. 

What we have said thus far is applicable to the case of an original 
subscriber to the stock, and equally to a transferee of the stock who 
has become such by transfer on the books of the company. There 
are, it is true, decisions of highly respectable courts to be found, in 
which it was held that even a subscriber to the capital stock ‘of an in- 
corporated company is not personally liable for calls, unless he has ex- 
pressly promised to pay them, or unless the act of incorporation or 
some statute declares that he shall pay them. Such was the decision 
of a Supreme Court of New York, reported in 17th Barbour, page 567, 
the case of the Fort Edward and Fort Miller Plank Road Company 
vs. Payne. A similar ruling was made in the Kennebec and Portland 
Railroad Company vs. Kendall, 31 Maine, 470. A like ruling has also 
been made in Massachusetts. In most, if not all of these cases, it ap- 
peared that the law authorizing the incorporation of the companies 
had provided a remedy for non-payment of calls or assessments of the 
unpaid portions of the stock taken. The company was authorized to 
declare forfeited, or to sell the stock for default of the stockholder, and 
the law having given such a remedy, it was held to be exclusive of any 
other. Yet in them allit was conce led that if the statute had declared 
the calls or assessments should be paid, an action of assumpsit might 
be maintained against the original stockholder on a promise to pay, 
implied only from the legislative intent. Surely the legislative intent 
that the full value of the stock authorized and required to be subscribed, 
in other words, the entire capital, shall be in fact paid in when required, 
that it shall be real, and not merely nominal, is plain enough when 
the authority to exist as a corporation and to do business is given on con- 
ditioa that the capital sabscribed shall not be less than a specified sum, 
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A requisition that the subscribed stock shall not be less than one mil- 
lion of dollars would be idle if the subscribers need pay only a first in- 
stallment on their subscriptions—for example, five per cent. Manifestly 
that would not be what the law intended, and if its intent was that 
the whole capital might be called in, it is difficult to see why a subseri- 
ber, knowing that intent’ and voluntarily becoming a subscriber, does 
not impliedly engage to pay in full for his shares, when payment is re- 
quired. It is, however, unnecessary to discuss this question farther, 
for it is settled by the judgment of this court. In Upton, assignee of 
Great Western Insurance Company vs. Tribilcock, decided at this 
term, we ruled that the original holders of the stock are liable f. r the 
unpaid balances at the suit of the assignee in bankruptey, and that. 
without any express promise to pay. The bankrupt corporation in 
that case was the same as in this. 

But if the law implies a promise by the original holders or subseri- 
bers to pay the full par value, when it may be called, it follows that an 
assignee of the stock, when he has come into privity with the company, 
by having stock transferred to him on the company’s books, is equally 
liable. The same reasons exist for implying a promise by him as exist 
for raising up a promise by his assignor. Aud such is the law, as laid 
down by the text writers generally, and by many decisions of the 
courts. Bond vs. The Susquehanna Bridge, 6 Har. & Johnson, 128 ; 
Hall vs. United States Insurance Company, 5 Gill, 484; Railroad 
Company vs. Boorman, 12 Conn., 530 ; Haddersfield Canal Co. vs. 
Buckley, 7 T. M., 36. There are a few cases, it must be admitted, in 
which it has been held that the purchaser of stock, partially paid, is 
not liable for calls made after his purchase. Those to which we have 
been referred are Canal Co. vs. Sansom, 1 Binney, 70, where the ques- 
tion seems hardly to have been considered, the claim upon the trans- 
feree having been abandoned ; and Palmer vs. Ridge Mining Com- 
pany, 34 Penn. State, 288, which is rested upon Sansom’s case, and 
upon the fact that, by the charter, the company was authorized to for- 
feit the stock for non-payment of calls. We are also referred to Sey- 
mour vs. Sturgess, 26 New York, 134, the circumstances of which were 
very peculiar. In neither of these cases was it brought to the attention 
of the court that the stock was a trust fund held for the protection of 
creditors in the first instance, a fund no part of which either the com- 
pany or its stockholders was at liberty to withhold. They donot, we 
think, assert the doctrine which is generally accepted. In Angell & Ames 
on Corporations, sec. 534, it is said: ‘ When an original subscriber 
to the stock of an incorporated company who is so bound to pay the 


* 
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installments on his subscription from time to time as they are called 
in by the company, transfers his stock to another person, such other 
person is substituted not only to the rights, but to the obligations of 
the original subscriber, and he is bound to pay up the installments 
called for after the transfer to him. The liability to pay the install- 
ments is shifted from the outgoing to the incoming shareholder. A 
privity is created between the two by the assignment of the one and 
the acceptance of the other, and also between them and the corpora- 
tion, for it would be absurd to say, upon general reasoning, that if the 
original subscribers have the power of assigning their shares, they 
should, after disposing of them, be liable to the burdens which are 
thrown upon the owners of the stock.” Soin Redfield on Railways, 
53, sec. 7-9, it is said the cases agree that whenever the name of the 
vendee of shares is transferred to the register of shareholders, the ven- 
dor is exonerated, and the vendee becomes liable for calls. We think, 
therefore, the transferee of stock in an incorporated company is liable 
for calls made after he has been accepted by the company as a stock- 
holder, and his name has been registered on the stock books as a cor- 
porator ; and being thus liable ,there is an implied promise that he will 
pay calls made while he continues the owner. 

All the cases agree that creditors of a corporation may compel pay- 
ment of the stock subscribed, so far as it is necessary for the satisfac- 
tion of the debts due by the company. This results from the fact that 
the whole subscribed capital is a trust fund for the payment of credi- 
tors when the company becomes insolvent. From this it is a legitimate 
deduction that the stock cannot be released, that is, that the liabilities 
of the stockholders cannot be discharged by the company, to the in- 
jury of the creditors, without payment. The fact, therefore, that in this 
case the certificate of stock taken by the defendant below was marked 
“ nonassessable ” is of no importance. The suit is brought by the as- 
signee in bankruptcy, who represents creditors, and as against him the 
company had no right to release the holders of the stock from the pay- 
ment of the eighty per cent. unpaid. 

The second assignment of error and the third are in substance that 
the court should not have admitted in evidence the order of the Dis- 
trict Court directing a call by the assignee of the unpaid balance of the 
stock, and should not have ruled that the call made under the order 
was effective to make the liability of the defendant complete. That 
these assignments cannot be sustained was decide in Carver vs. Upton, 
a case before us at thisterm. Nothing more need be said in reference 
to them. 
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The last assignment of anything that can be assigned for error is 
that the court charged the jury as follows : “ The only question is, was 
the defendant a stockholder of the company? If the testimony satis- 
fies you that the defendant purchased of —— Hale one hundred shares 
of this stock, and that it was transferred on the books of the company, 
either by Webster, the defendant, or by Hale, who sold the stock, or 
by the direction of either of them, then the defendant is liable the same 
as if he had subscribed for the stock.” The objection urged against 
this is, that a transfer on the books directed by Hale, after the pur- 
chase by Webster, could not affect the latter’s liability. But if Webster 
became the purchaser, it was his vendor’s duty to make the transfer 
to him, where only a legal transfer could be made, namely, on the books 
of the company, and the purchase was in itself authority to the ven- 
dor to make the transfer. Still further, it was Webster’s duty to have 
the legal transfer made to relieve the vendor from liability to future 
calls. A court of equity will compel a transferee of stock to record 
the transfer, and to pay all calls after the transfer. 3 De Gex & 
Smale, Ch., 310. If so it is clear that the vendor may himself request 
the transfer to be made, and that when it is made at his request, the 
buyer becomes responsible for subsequent calls. This, however, does 
not interfere with the right of one who appears to be a stockholder 
on the books of a company to show that his name appears on the books 
without right, and without his authority. 

The judgment of the Circuit Court is affirmed. 





COURT OF APPEALS OF NEW YORK. 


THE STANDARD OIL CO., Appellant, 


vs. 


TRIUMPH INS. CO., Respondent.* 


A broker employed to procure, modify, or have canceled a policy, must be regarded 
as the agent of the insured, and his acts are the same as if done by the insured. 


Where a policy was canceled under the instructions of such broker, if not by mis- 
take, it was final upon the parties. 
Every presumption is to be indulged in favor of a judgment, and a court of review 
» will not look into the evidence to find a fact for the purpose of reversing a 
judgment. A party relying upon facts not found, has ample remedy. If con- 
clusively proved, he may request a finding, and a refusal will be available, If 
not conclusively proved, a denial of a motion for a finding by the court below 
is reviewable on appeal. 


Evidence of custom among those engaged in insurance, if competent to explain the 
conduct of the parties, and how they regarded a verbal arrangement for an in- 
crease of premium, and the acts necessary for its consummation, is admissible. 


Entries upon a broker’s books bearing upon the fact of a mistake in the cancellation 
of a policy, and upon his credibility, were admissible. 


Judgment affirmed. 


Cuourcu, Cu. J. 


The case is presented by the record ina somewhat unusual manner, 
The learned judge arrived at a conclusion of law upon the assumption 
of facts which he did not find, and which afterward, upon the settle- 
ment of the case, upon being specifically requested, he refused to find. 
The general fact thus assumed, but not found in the original report, 
and which the judge afterward refused to find upon request, was 
that the policy upon which the action was brought was returned for 
cancellation by mistake. This isthe vital fact to sustain the plaintiff’s 
action. The broker, Lord, must be regarded as the plaintiff’s agent. 
The defendant’s agents so regarded him, and were justified in regard- 





* Decision rendered February 1, 1876. 
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ing him as clothed with full authority to act for the plaintiff in procur- 
ing, modifying, or canceling the policy in question, and his acts in 
respect to the policy are the same as if done by the plaintiff. 106 Eng. 
Com. Law, 381 ; 13 Wend., 518 ; 21 Wend., 279 ; Story on Agency, 
§ 134-5, 451-52 ; 35 Barb., 463. 

The fact is found that after procuring the new policy for $10.000 
from the Amazon company, Lord returned the policy in question to 
defendant with instructions to cancel the same, and that it was ac- 
cepted and treated as canceled. If this was not done by mistake it 
was final upon the parties, and there is no ground upon which the 
action can be maintained. If the case had been presented upon the 
original report of the judge, there would have been some plausibility 
for asking this court to assume the same facts which the judge did. 
The general rule is that every presumption is to be indulged in favor 
of a judgment, and that this court will not look into the evidence to 
find a fact for the purpose of reversing a judgment. A party who re- 
lies upon facts not found, hasampleremedy. He may request a find- 
ing as to such facts, and if they are conclusively proved, an exception 
to a refusal to find will be available ; if not conclusively proved, a mo- 
tion may be made to the court below to compel a finding, and a denial 
of such a motion is reviewable on appeal to this court. 

We could not determine from the original report that the judge 
would have found a mistake in returning the policy, and it is difficult 
to see how we could have disturbed the conclusion of law upon the 
report itself. This difficulty is greatly increased by the refusal after- 
ward to find the fact when specifically requested. I understand this 
refusal to be tantamount to a finding against the fact, but if it is re- 
garded as a refusal to find either way upon the question, then the re- 
medy of the party was by motion to compel a finding one way or the 
other. It cannot be claimed that the fact was conclusively proved. 
A decision or verdict against the fact would not be set aside as against 
evidence. It depends upon the credibility of witnesses, and upon in- 
ferences to be drawn from the acts and conduct of the parties as to 
which honest men might differ. We are called upon to assume the 
alleged fact of mistake to be true. Iam not aware of any rule or pre- 
cedent justifying this court in reversing a judgment upon a fact which 
a judge or referee has expressly refused to find, and which is not con- 
clusively proved. Upon all the facts found the result arrived at was 
clearly right. Nor do I find any error committed on the trial. 

The evidence of a custom among those engaged in insurance busi- 
ness was not inadmissible. It was competent, at least to explain the 
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conduct of the parties, and how they regarded the verbal arrangement 
for an increase of premium, and the acts necessary to be done to con- 
summate it. So the entries made upon Lord’s books were competent as 
bearing upon the fact of a mistake, and upon his credibility, and that 
of his clerk. 

It is not intended to intimate an opinion adverse to the decision of 
the court below, upon the assumption that a mistake was committed in 
returning the policy. The case is not in a situation justifying this 
court in assuming the fact, and it is therefore unnecessary to pass 
upon the legal question. 

The judgment must be affirmed. 

All concur. 


NEW YORK COURT OF APPEALS. 


PETER BOOS, Respondent, 
vs, 


WORLD MUTUAL LIFE INS. CO. Appellant.* 


Where it is alleged on appeal that breach of warranty had been shown in the an- 
swers to questions as to whether the insured had had any of the diseases 
mentioned, and in the trial no questions of law had been raised specially relat- 
ing to them, a general request to charge that upon the policy and the evi- 
dence the plaintiff could not recover, is not sufficient to raise such questions 
for the first time on appeal. 

The insured had had pneumonia which lasted ten days, during which he was at- 
tended by the physician, and he had had sunstroke. 

Held, that it was not error to refuse to rule as a matter of law, and submit to the 
jury the question of fact, whether this was serious illness within the mean- 
ing of the policy. 

An appeal from the judgment where the trial is by jury brings up questions of law 
only, and does not entitle to set aside the verdict as against the weight of evi- 
dence. 

An exception to a refusal of a motion for new trial on the judge’s minutes after 
the verdict was rendered was not available for any purpose. 


Judgment affirmed. 


* Decision rendered February 22, 1876. 
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Rapatwo, J. 

Two of the points upon which the appellant relies on this appeal, 
viz., the falsity of the statement of the assured that his occupation 
was that of a gardener, and the falsity of the statement that Doctor 
Hertzog was his family physician, do not appear to have been taken 
at the trial. The motion to dismiss the complaint was based upon 
two grounds only, viz., that a breach of warranty had been shown in 
the answers to the questions as to whether the assured had had any 
of the diseases, etc., mentioned in the questions ; also that the evi- 
dence was uncontradicted as to his having had pneumonia and sun- 
stroke. No allusion was made to the statements respecting the occu- 
pation of the assured, or who was his family physician. 

The judge charged the jury that if any of the answers made by the 
assured to the questions contained in the application were false, 
whether the assured knew them to be so or not, the policy was dead, 
and he enumerated and read to the jury the answers which were 
claimed by the defendant to be false. In making this enumeration 
he omitted any reference to the answer as to the occupation of the 
assured, but no objection was made by the defendant’s counsel to 
such omission, nor was any request made that anything be submitted 
to the jury on that point. The judge did embrace in the enumera- 
tion the answer as to the family physician, but no exception was 
taken to the submission of that question to the jury, although excep- 
tion was taken to the submission to them of the question of the falsi- 
ty of the answers in regard to the previous sickness of the assured, 
and to various parts of the charge in reference to his illness, diseases, 
etc. At the close of the case, after numerous requests to charge, and 
exceptions, the defendant requested the court to charge that upon 
the policy and the evidence the plaintiff could not recover anything 
beyond the amount of the last premium paid, with interest ; and the 
defendant now claims that this general request was sufficient to raise 
the two points now under consideration. We think not. Rulings 
tending to the same result had been asked for on various points 
which were specified. After these rulings had been refused the de- 
fendant could not, by this general request, entitle himself to raise on 
appeal points which had not been specified, and which, if the atten- 
tion of the court had been called to them, might have been met by 
further proof on the part of the plaintiff. In no part of the trial 
were any questions of law relating to these two answers specifically 
raised or passed upon, and it is too late to raise them here for the 
first time. 
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The next point taken on this appeal is in substance that the judge 
erred in submitting to the jury the question whether there had been 
a breach of warranty in respect to the previous illness of the assured. 
It is claimed that the proof was uncontradicted that he had had 
pneumonia in 1865, which lasted ten days, during which he was at- 
tended by a physician, and that he had sunstroke in 1863 or 1865, 
and the defendant’s counsel contends that this was conclusive proof 
of the falsity of his answer to the question whether he had during the 
last seven years had any severe sickness or disease. The policy was 
issued in March, 1870. We think that the judge was not bound to 
determine as matter of law that these were severe sickness or disease 
within the meaning of the question propounded by the company. 
They were not among the diseases enumerated in the interrogatories 
contained in the application, and we think that whether they were 
severe within the meaning of the question was matter of fact which 
was properly left to the jury. As to the sunstroke, there was no 
medical testimony, but only that of a sister of the plaintiff, who said 
the deceased had a sunstroke in 1863, or ’65, and was sick then eight 
or ten days. She was not shown to be competent to judge even 
whether it was in fact a sunstroke, and certainly the judge was no 
required to decide, as matter of fact, that it occurred within seven 
years before the date of the application, which was March 27, 1870 
the witness stating only that it was in 1863 or 1865. As to the 
pneumonia, the evidence was that it lasted ten days, during which the 
deceased was attended by a physician, and the judge was in various 
forms requested to decide that this constituted a breach of warranty, 
which he declined to do, These requests not only required the judge 
to find as matter of fact that the illness testified to by the physician was 
severe, but also to disregard the testimony of various witnesses who 
testified to the condition of the health of the assured during the 
period in which the illness was located, and to his being a sound 
healthy man, performing work requiring considerable strength. The 
judge left the question to the jury, and in so doing we think he com- 
mitted no error. 

It is further urged that the general term erred in holding that they 
could not set aside the verdict as against the weight of the evidence, 
the appeal being from the judgment only. In this the general term 
was clearly right. An appeal from the judgment where the trial is 
by jury brings up questions of law only. Code, § 348. A motion for 
a new trial on the evidence can only be made at the circuit or special 
term, (§ 26¥,) and from the order granting or refusing such new trial 
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an appeal may be taken tothe general term. § 349. This is the only 
mode in which the general term can acquire jurisdictior to review a 
case upon the facts when the trial is by jury. In the present case 
there does not appear to have been any appeal from an order refus- 
ing a new trial, but only an appeal from the judgment. The case 
states that after the verdict was rendered the defendant moved for a 
new trial on the judge’s minutes, and that the motion was denied and 
an exception taken. But such an exception is not availble for any 
purpose. On trials by jury the only subjects of exceptions are rulings 
at the trial. The motion for a new trial is a proceeding subsequent 
to the trial, and the order made on such motion is reviowable only 
by appeal. The judgment must be affirmed. 
All concur. 


SUPREME COURT OF MICHIGAN. 


January Term, 1876. 
Error to Superior Court of Detroit. 


HERMAN HEBEL, Plaintif’ in Error, 
vs. 


AMAZON INSURANCE CO. or Crnotnatt.* 


A garnishee cannot bind the principal defendant by an independent and sponta- 
neous submission. 

Where the garnishee is a foreign corporation, and the service is therefore vicari- 
ous, the application of process against some one competent to receive service 
cannot be waived by the intended garnishee as against the principal defend- 
ant. 

This method of obtaining jurisdiction ever a foreign corporation must be confined 
to the cases and exercised in the way precisely indicated by the statute. 


Judgment reversed. 


* Decision rendered April, 1876. 
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Kane & Hrsparp, of Detroit, for Plaintiff in Error. 
Grrrin & Dickinson, of Detroit, for Defendant in Error. 


- Graves, J. 

The plaintiff claimed, as assignee of one Adolf Hebel, to recover 
ten hundred and thirteen dollars for a fire loss in 1872, suffered by 
the assignor, and which was covered by a policy issued to the latter 
by the defendant, a corporation of Ohio doing business here. The 
company defended, on the ground that previous to the assignment to 
the plaintiff, and after the loss, certain creditors of the assignor com- 
menced two garnishee suits against the company—one before a jus- 
tice of the peace of the district and the other in Wayne Circuit Court, 
based on the demands existing under the policy on account of said 
loss ; that final judgment had passed against the company in both 
cases, and that the aggregate amount was equal to the whole sum 
claimed in this suit, and the company insisted that such proceedings 
afforded a complete answer to the plaintiff’s action ; that they amount- 
ed to a lawful adjudication that the liability on the policy was exclu- 
sively due to the garnishee plaintiffs, and not to the assured, and of 
course not the plaintiff, who stands in his shoes. When the case came 
to be submitted to the jury the judge directed a verdict for the company, 

The only question there is, depends on the validity of the defense as 
the record shows it. Several points commented on by counsel re- 
quire no discussion. Concerning the theory of the defense there is 
no difficulty. The question is whether, as we see the record, there 
were facts to support the theory. It will be noticed at the outset 
that the action is by the assignee to enforce against the company the 
very obligation it directly incurred by contract with the assured, and 
that in substance the defense made by the company is that prior to 
this suit, and previous to the assignment by the assured, the right 
to this same obligation was ousted from the ownership of the assured 
and vested in third persons by proceedings on the part of those per- 
sons against the company under the garnishee law. It is material to 
distinguish between the attitude of these parties and this controversy, 
and the state of things when the garnisher and garnishee are contend- 
ing about the consequences and results of garnishee proceedings which 
have taken place between them. Many things may take place in the 
course of such proceedings which the garnishee on the one hand or 
the garnisher on the other, may be bound or estopped by as between 
themselves, but which the garnishee may not be able to urge as mat- 
ter of defense against the suit of the principal defendant. Still there 
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is no question of the right of one prosecuted as garnishee to make 
many admissions and waivers without endangering his protection. 
He need not wait to be led by the shoulder into court. He need not 
wage battle at every step. The law itself not only recognizes his 
right to suffer default, but provides what the practice shall be in such 
case, and invests the judgment with the same protective force as it 
does one awarded after vigorous contest. Still the proceeding must 
have a beginning agreeable to its nature in order to hold the princi- 
pal defendant, and the nature of the proceeding requires that the law 
shall be brought to bear directly against the right of the principal 
defendant in the hands or under the control of the garnishee, and the 
mode, and the only one, provided for this is by service of the process 
on, or submission to service by some one competent i. law to receive 
service. The law itself must be caused to attach, and it can be effect- 
ed in no other way. Independent and spontaneous submission by 
the custodian or debtor of the right belonging to the principal de- 
fendant cannot bind him. The intervention of the law, according to 
its own substantial appointments, can alone initiate compulsory nova- 
tion. A garnishee may admit away his own right over which he has 
power, but he cannot admit away another’s right over which he has no 
power. Itis a plain proposition that one against whom there is an 
existing claim cannot by his own act alone transfer it into an obliga- 
tion to another. The right itself and the power to enforce it must 
remain in the original owner, unless there is a novation by his consent, 
or by force of legal proceedings, and when the end is sought through 
the garnishee law, and depends on assent or acquiescence of the prin- 
cipal defendant, the right must be taken into legal custody and sub- 
jected by course of law ; and against the principal defendant this can- 
not be accomplished by the ex parte action of the debtor or custodian 
of the right, even on the request of the garnisher, though made in the 
form of complaint filed and process sent out. There must be action 
under process which brings home to the garnishee, and the right to 
be subjected, the power of the law itself. In ordinary cases there is 
no difficulty, because the identical party being exposed to service is 
actually served. The case is different where the service must be 
vicarious, when it can be made only on some one standing in a specia 
relation to the intended garnishee. In such case the existence of 
such special relation is just as indispensable in order to cause the law 
to attach and bind the principal defendant, as is the identity of the 
garnishee with the person actually served in ordinary cases. If the 
relation appointed by law as a condition of valid service, as something 
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to make the supposed service binding, does not exist, the law does 
not attach to the right and the principal defendant is not bound; 
and if the intended garnishee assumes thereafter to step in and treat 
it as service upon or against him and against the right in question, 
whatever may be the consequence as between him and the party prose- 
cuting as garnisher, such action cannot bind the right as against the 
principal defendant. The right has never been attached, and the 
action of the custodian or debtor of the right is in its nature merely 
voluntary. The bringing the right into the custody of the law by the 
application of process against some one competent to receive service 
cannot be waived by the intended garnishee as against the principal 
defendant. The step is one which lies at the foundation of the pro- 
ceeding, and is the basis of the protection of the intended garnishee 
against the urging of a claim by the principal defendant. The na- 
ture of the thing repels a fictitious service. The process must be 
served upon the very party, or it must apply against some one stand- 
ing in point of law, for the purpose of service, in the place of the very 
party. Were it not so, were it not necessary to appear that the ser- 
vice has been on the identical party, or in case of vicarious service 
been caused to apply against some one competent in law to receive 
service on account of the identical party, this fundamental step 
would become as easy and unreal as was formerly the vouching to 
warranty in a common recovery. Then the voucher was usually the 
court crier. As already intimated, the ability of a party to bind himself 
by acquiescence or voluntary appearance is unquestionable. But the 
right of the principal defendant can only be bound against his con- 
sent when a real service is effected in some form by which his right 
is attached. 

In view of the foregoing considerations, were the garnishee proceed- 
ings, as they are represented in the record, sufficient to bind the right 
of Adolph Hebel, the principal defendant, and preclude him or his 
assignee from recovering on the policy? 

The material inquiry is whether the step which was taken in regard 
to service of garnishee process were adequate to bind Hebel and enable 
the company to contend as against him that his right was subjected 
to the power of the garnishee law. The steps in question appear affirm- 
atively in the record. The insurance company, as previously stated, 
isan Ohio corporation. It has never been in this State. The gar- 
nishee process in the Circuit Court was issued on the 18th of Decem- 
ber, 1872, and it required the company to appear and disclose on the 
7th of January following, and one John Fullaway, purporting to act 
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as agent, made disclosure more than a month afterward, namely on 
the 18th of February. No return by an officer was made on the pro- 
cess, but the following indorsement was made on it of the same date 
as the writ. 

“We do hereby accept service of the within writ of garnishment, 
as agents of the Amazon Insurance Company of Cincinnati. Schme- 
mann & Kuhn.” There was no other evidence of service in the case. 

The garnishee law applicable to Circuit Court (L. 1861, p. 559,) pro- 
vides that “ any corporation, domestic or foreign, other than municipal, 
may be garnisheed,” (§ 30,) and particular provisions are introduced 
to regulate the mode of service in case of domestic corporations and 
natural persons, but the law is silent on the subject so far as foreign 
corporations are concerned. It is therefore necessary to look else- 
where for provisions applicable to them. As the case was commenced 
before the act of 1873, (L. 1873, p. 206,) that law could not have ap- 
plied. The only provision applicable to the circuit courts, and them 
vesting, would have been section one of ch. 45 C. L., and it is this 
provision that counsel rely upon. 

It is there provided that each foreign insurance company shall file a 
resolution with the Secretary of State ; that such resolution shall be 
under the company seal, and be signed by the president, secretary, 
or other chief officer ; that it shall convey authority to each agent the 
company appoints by resolution under the company seal to acknowl- 
edge service of process for and on behalf of the company ; that it shall 
contain consent that the service of process on any agent shall be 
taken and held to be as valid asif served upon the company accord- 
ing to the laws of Michigan, or of any other State ;, and that it shall 
waive all claim of error by reason of such service. Having thus re- 
quired the filing of a resolution by the company, and having pre- 
scribed its contents, the law proceeds to declare that suits may be 
commenced against any such company in any county in this State by 
declaration or process as in other cases, and that such declaration or 
process may run into and be served on any such agent or attorney in 
any county in this State where such agent or attorney may be. 

Now it is quite plain that if the statement of Schmemann & Kuhn 
indorsed on the writ, had legal force for any purpose, it had none 
whatever as evidence to the Circuit Court of the service of process 
under the law in question so as to bind Hebel’s right as between him 
and the company. The court could not take judicial notice, if such 
was the case, that a resolution was on file in the ‘Secretary of State’s 
office, or that Schmemann & Kuhn were agents appointed under seal, 
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or were agents at all, and their statement that they were agents could 
neither make nor prove them such. 

Their unsworn statement was of no more legal value to establish 
service than the like statement by anybody else would have been. 
There was positively no evidence before the court that Hebel’s right 
had been attached, and no basis for proceedings taken upon the theory 
that it had been ; and even now it does not appear in any way that 
Schmemann & Kuhn were competent to receive binding service. 
It would be strange if a man’s legal right was subject to be cut off or 
barred by such practice. The Circuit Court, before going on, should 
have had evidence before it to prove that its process had taken effect 
against the company, and had brought Hebel’s right under the power 
of the garnishee law. 

This was not done, and the record. shows that the court went on 
without any authority as against Hebel. In the second case the justice 
at Detroit issued his process on the seventh of March, directed to any 
constable of Wayne County, and commanding that the company be 
summoned to appear before the justice at his office in Detroit and 
make disclosure on the 19th of the same month. There was no 
official return of service at all, and nothing on the subject except an 
indorsement on the writ as follows: ‘I hereby accept service of the 
within process at Grand Rapids, March 8, 1873. E. G. Holden, State 
attorney, Amazon Insurance Co.” 

There was no disclosure at all before the justice. The paper sub- 
mitted to the justice as disclosure was made and sworn to at Grand 
Rapids. The garnishee act applicable to justice courts makes foreign 
corporations other than municipal subject to be garnisheed, and directs 
upon whom service may be made (§ 6463, C. L.,) but there is nothing 
in the act which directly or by implication authorizes service beyond 
the bounds of the county, and the insurance company act, previously 
noticed, cannot be construed as intended to authorize a justice to 
send his process into any county in the State. Hartford Fire Ins. 
Co. vs. Owen, 30 Mich., 441. 

If Mr. Holden’s statement on the process showed anything in the 
nature of a service regular in form, it showed at the same time that it 
occurred when the process was without legal force. After the discus- 
sion which has been had, it would be a waste of time to explain all the 
defects in this proceeding. 

That there was no evidence before the justice, of any service of his 
process binding on Hebel or his right, and no foundation for an ad- 
judication against him, is plain. It was observed in Hartford Fire 
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Ins. Co. vs. Owen, supra, that “it is a settled rule of law that all’excep- 
tional methods of obtaining jurisdiction over persons natural or arti- 
ficial, not found within the State, must be confined to the cases and 
exercised in the way precisely indicated by statute, and the remark is 
strictly in point in regard to both the proceedings on which the de- 
fense in this case is based. I am of opinion that neither of the gar- 
nishee cases afforded any defense, and that the court below erred in 
holding otherwise. 
Judgment reversed with costs, and new trial ordered. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF TENNESEEE. 


On Demurrer to Billi in Equity. 


ANDERSON er at. 
vs. 


ST. LOUIS MUTUAL LIFE INS. CO.*; 


Where a policy of life insurance provides that if the insured shall fail to pay annually 
in advance the interest on any unpaid notes or loans owing to the company on 
account of premiums, the company shall not be liable for the payment of any 
part of the sum insured, and the policy shall cease and determine. A performance 
of this obligation on the part of the assured is a condition precedent, without 
which there can be no recovery. 

Where the course of business between the parties had been for the assured to pay 
this interest in cash, and for dividends earned to be credited upon the principal 
of outstanding notes, Held, that this course of business controlled the general 
principle of law requiring payments upon notes to be credited first upon the in- 
terest and then upon the principal, and that the policy would be forfeited al- 
though the dividends earned might exceed in amount the interest due upon 
the outstanding notes. 


Equity will not relieve against a forfeiture of a life insurance policy incurred by non- 
payment of premiums upon the day stipulated. 


The bill, after stating the title of complainants as the representatives 
of William C. Anderson, deceased, sets forths : 
First. That on the 15th of October, 1867, the defendant issued to 


’ 
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William C. Anderson a policy of insurance upon his life, in the sum of 
ten thousand dollars, premiums of four hundred and ninety dollars to 
be paid annually during his life. The policy, which is made an exhibit 
to the bill, provides that if the two first annual premiums shall be paid 
and default shall be made in the payment of any premiums thereafter 
to become, due, such default shall not work a forfeiture, but the amount 
insured shall be commuted or reduced to the sum of the annual pre- 
miums paid. It further provides that if the insured shall fail to pay the 
two first annual premiums, or shall fail to pay annually in advance the 
interest on any unpaid notes or loans which may be owing by the in- 
sured to the company on account of any of the annual premiums, the 
company shall not be liable for the payment of the sum insured, or any 
part thereof, and the policy shall cease and. determine. 

Second. By certificate attached to the instrument, it appeared the pol- 
icy was coniinued in force until the 15th of October, 1869, the premiums 
having been paid. Another like certificate extended the renewal until 
October 15tk, 1870. 

Third. To the bill was also attached a note of the intestate dated Oc- 
tober 15th, 1868, payable twelve months after date, for $245, with the 
recital that “ the policy, and all payments or profits which may become 
due thereon, are hereby pledged and hypothecated to said company for 
the payment of this note.” The bill further sets forth that the defen- 
dant may have other like notes for loans to the company on account of 
annual premiums, with similar recitals, and calls upon defendant to ex- 
hibit the same. 

Fourth. That complainants are informed that defendant claims that 
the assured failed to pay the premiums falling due subsequent to Oc- 
tober 15th, 1870, and state that the assured died in 1872 ; that proofs 
of death were served on the company, and that time for payment has 
elapsed. 

Fifth. That the defendant being a mutual company, the assured be- 
came a member by virtue of his policy, interested in its earnings, and 
was so treated by defendant. Dividends were declared in his favor and 
credited on his annual premiums, with consent of the assured. That 
the first certificate shows a dividend of $87.45 thus credited, but they 
have no means of knowing how many more dividends were declared, 
and it could only be ascertained by an investigation of the books of 
the company, which they pray may be had. 

Sixth. That complainants are informed there are some notes of the 
assured in defendant’shands * * * unpaid, which were given for 
premium loans ; that is, the company under the policy providing for 


o 
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cash payments, but contemplating the right of defendant to loan part 
of the cash premiums to the assured and take his note therefor, * 

* * had thus loaned such amounts as the notes call for, or it was 
treated as a loan and notes taken similar to the one attached to the pol- 
icy. The bill calls upon defendant to state how many of these notes 
they have. 

Seventh. They admit that some interest on the unpaid note or notes 
was not paid annually in advance by the assured ; that such failure, 
however, was not previous to October 15th, 1870; but whether he 
failed to pay the interest on more than one note, they are ignorant. 

Eighth. They charge that whatever default was made in this respect, 
the amount of the same was very small, not more than from fifty to one 
hundred dollars, and they are advised that the stipulation providing 
for payment of interest in advance is but a penalty, and that the court 
will relieve against it. 

The bill prays for a statement of the notes in defendant’s possession, 
or for copies ; also for an account of the dividends Anderson was en- 
titled to subsequent to January Ist, 1869 ; and that the court relieve 
against the forfeiture of the policy, and decree the complainants the 
amount that may be justly duethem. The only grounds of demurrer 
relied on are, that bill admitting the non-payment of certain interest 
in advance, and * * * the policy providing in such case for a for- 
feiture, and that all previous payments made thereon, and ail dividend 
credit accruing thereon, shall likewise be forfeited, there is no ground 
for relief in equity. 


W. M. Surra, for the Complainant. 
Cuar.es Korrrecat, for the Defendant. 


Brown, J. 

There are three questions in this case, which, though not raised se- 
parately upon the face of the demurrer, are necessary to be determined 
in order that it may be properly disposed of. 

1. Under the policy in question, does the failure to pay the interest 
in advance upon the premium notes, debar the plaintiff of a recovery 
and work a forfeiture of the premiums already paid ? 

2. Was the defendant bound to apply the dividends due the assured 
upon the interest upon the premium notes, instead of appiying them 
upon the principal, and thus save the policy from lapsing ? 

3. Will a court of equity relieve against the forfeiture of a policy of 
insurance incurred by reason of the non-payment of premiums? 
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The first question must be answered in the affirmative. The second 
proviso of the policy is unequivocal, that “if the assured fail to pay 
annually in advance the interest on any unpaid notes or loans which 
may be owing by the insured to the company on account of annual 
premiums, the company shall not be liable for the payment of the sum 
assured, or any part thereof, and this policy shall cease and determine.” 
The fifth clause also provides that “in every case where this policy 
shall cease or become null and void, all previous payments made there- 
on, and all dividend credits accruing therefrom, shall be forfeited to 
the said company.” Nothing could be plainer than this language. 
The prompt payment of premiums is the very essence of the contract 
of lifeinsurance. The company has a right to insist upon the perform- 
ance of this covenant upon the day named, as a condition precedent 
to the continued existence of the policy. So far, at least, the law is 
well settled. Bliss on Life Insurance, 253 to 274 ; May on Insurance, 
406 ; Roberts vs. The New England Life Insurance Co., 1 Disney, 355 ; 
Same Case, 2 Disney, 106 ; Want vs. Blunt, 12 East, 133 ; Beadle vs. 
Chenango Insurance Co., 3 Hill, 161 ; Pitt vs. Berkshire Life Insurance 
Co., 100 Mass., 500 ; Baker vs. Union Mutual Life Ins. Co., 43 N. Y., 
283. Sheridan vs. Phoenix Life Ins. Co., 8 House of Lords, 745 ; Ca- 
toir vs. The American Life Ins. Co., 4 Vroom, 487. If it were other- 
wise, as it is optional with the assured to drop his policy at any time, 
the company could never know whether he intended to keep it alive 
or not. Sheridan vs. Phoenix Ins. Co., 8 House of Lords, 745 ; Simp- 
son vs. The Accidental Death Ins. Co., 2 C. B., N. S. 257. 

If the company elects to accept a note, and insists upon its prompt 
payment or upon payment of interest in advance, it is a proviso for 
the benefit of the assured, and the company has the same right to in- 
sist upon punctual payment. Patch vs. Phoenix Ins. Co., 3 Bigelow, 
780 ; Wall vs. Home Ins. Co., 36 N. Y., 157 ; Williams vs. The Repub- 
lic Ins. Co., 19 Mich., 469 ; Pitt vs. The Berkshire Life Ins. Co., 100 
Mass., 500 ; Robert vs. N. E. Mut. Life Ins. Co., 1 Disney, 355. 

Nor is there anything harsh or oppressive in this requirement. The 
contract of insurance is one in which great risks are assumed by one 
party, and there is no injustice in requiring a punctilious observance 
of its obligations on the part of the other. The company says in sub- 
stance to the assured, “ Pay me $490 to-day, and if you die to-morrow, 
or at any time during the year, I will pay your representatives $10,000 ; 
pay me the same sum annually, and this arrangement shall be con- 
tinued during your life, with the assurance that your representatives 
will receive the $10,000 upon your death, whenever it may happen. 
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But if, on the other hand, you fail to make your annual payments, 
your heirs shall not only not receive the $10,000, but you shall forfeit 
the amount already paid.” I see nothing unfair or inequitable in this 
bargain, nor any reason why the company should not insist upon an 
exact performance by the assured. The hardship, if any there is, is 
quite as likely to fall upon the one party as the other, with this differ- 
ence, however, that the contingency of loss by death is one the com- 
pany cannot possibly provide against, while the payment of premiums 
is always within the power of the assured, and nothing but his own 
negligence will cause a lapse of his policy. The fact that in this case 
the annual interest to be paid was very small, works no change in the 
principle. Indeed, it renders performance of his covenant on the part 
of the assured so much the easier. 

I fail to see why courts should apply to policies of insurance rules of 
construction different from those applicable to ordinary instruments, 
If there is anything unjust in the proviso for the forfeiture, it is one 
which the legislature and not the courts are called upon to remedy. 
Something may be gained to justice by bending the law to the exi- 
gencies of an individual case ; but more is lost by the bad precedent 
to the certainty of the law as a science. 

While a company which desires to increase its patronage and stand 
well in public estimation would not, as a matter of policy, habitually 
take advantage of accidental slips or omissions of its policy-holders, the 
law cannot distinguish between these cases and those where the as- 
sured elects deliberately to abandon his contract. In this.case, how- 
ever, there is nothing tending to show any desire on the part of the as- 
sured to keep his policy alive after October 15th, 1870. 

As observed by the Court of Appeals of St. Louis, in the case of Rus- 
sum vs. The St. Louis Life Insurance Co., the clause in the policy pro- 
viding for commutation on failure to pay the annual premiums, and 
for a forfeiture on a failure to pay the interest, are not inconsistent. 
“They can both stand together, and we may give full effect to both. 
All that is needed for this is for the insured to bring bimself within 
the terms of both. The first is intended to save the forfeiture which 
generally would be incurred by the failure to pay the annual premium ; 
to this extent it is a privilege or advantage to the assured. The 
second proviso insists upon rigorous conditions in respect to what? 
Only of so much of any unpaid premium as the assured, instead of pay- 
ing in cash, takes the indulgence of only paying interest on at six per 
cent. If he does not wish to incur the hazard of a forfeiture on account 
of this part of the premium, his remedy is easy. He can presently pay 
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his note for the premium, and without more, he has a paid-up non-for- 
feitable policy for a fixed portion of the sum contemplated by the in- 
strument when originally issued. If he wished, instead of this, to take 
the chances of gain, he must at the same time incur the hazard of loss ; 
and cannot complain if he be held to the terms of the contract he has 
deliberately made.” 

T am unable to concur in the opinion of the Court of Appeals of Ken- 
tucky, in the case of the St. Louis Mutual Insurance Co. vs. Grigsby, 2 
Cent. Law J., 123, that by commutation this became “ a paid-up policy, 
except that the company had the right, should its affairs render it ne- 
cessary and proper, to demand the payment in whole or in part of the 
note executed for the unpaid portion of the three annual premiums.”’ 
The court in this case treats the unpaid notes as loans to the assured, 
and the “ interest on these loans in no sense an annual premium due 
from the assured to the insurer.” The effect of the ruling is that the 
company has no remedy to enforce payment of notes, except to bring 
an ordinary action at law, to trust to dividends earned in a successful 
business to meet them, or to wait until the death of the assured and 
deduct them from the amount of his policy. If this be the law, then 
the assured, under every policy issued by the company, after the pay- 
ment of the two first annual premiums, may give no further attention 
to it, and the company be left to carry on its business, pay its expenses, 
its losses, its dividends and other outlays, simply from the interest of 
the cash moiety of the first two annual premiums. The opinion throws 
no light upon the probable amount of dividends which « company, 
conducted under these principles, might be expected to pay. 

2. Was the company bound to apply the dividends due the assured 
upon the interest instead of the principal of the premium notes, and 
thus save the policy from lapsing ? 

The policy throws no light upon this point. It contains no agree 
ment for:the payment of the dividends. The charter of the company 
is not before the court, and we can look only to the allegations of the 
bill to answer the question. The bill avers that the defendant, being a 
mutual company, the assured, by virtue of his policy, became a men- 
ber, and interested in its earnings and profits—was so considered and 
treated by defendant, and dividends were declared in his favor, and- 
instead of being paid over to him in cash were credited on his annual 
premiums, as complainant supposes, and has no doubt, with the con- 
sent of the assured. From the bill and the exhibits the transaction 
appears to have been as follows: On the 15th of October, 1867, the 
policy was issued upon a payment of $245 in cash and a note for $245, 
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upon which interest was paid in advance. On October 15th, 1868, 
the assured made another cash payment of $245, gave another note 
for the like amount, and paid in cash $20.40 interest on the two notes 
for one year. No dividend was credited to him at that time. On Oc- 
tober 15th, 1869, a statement was made as follows : 


Notes outstanding. ........eevesseees Sehndandnn $490.00 
Less dividend declared Jan. ist, 1869.. 


Balance of outstanding note -. - $402.55 
Note portion of premium—due above date.........245.00 


Total new note. ........ ..-» $647.55 


Interest due in cash on note $38.85 
Cash part of premium due above date.. . .245.00 


Total cash required ...... «+e $283.85 


To this the receipt was appended. 
While the general rule is admitted without hestitation, that where 
money is paid upon a note the law will apply it first upon the interest 


and then upon the principal, still, where the contract makes a differ- 
ent provision, or the course of business between the parties has es- 
tablished a different usage, I think the general rule must bend to this 
special agreement or custom. The policy makes no special provision 
for dividend credits, and its second proviso requires payment annually 
in advance of interest upon unpaid notes. The course of business be- 
tween the parties, as evidenced by the exhibits, shows that the annual 
dividend which was credited to the assured was deducted from his 
notes outstanding October 15th, 1869, and not from the interest upon 
the new note, which was given at that date. This interest was paid in 
cash. This was done with the assent of the assured, who appears to 
have given a new note for $647.55. All that the company could be 
required to do in crediting subsequent dividends was to apply them, 
as had been done before, upon the principal of the outstanding notes, 
and as the assured had paid his interest in cash, I think he must be 
held as assenting to this arrangement. A similar rule or custom was 
recognized as binding upon both parties in the case of Ohde vs. The 
N. W. Mut. Ins. Co., 4 Ins. L. Jour., 702. If there is anything in the 
regulations or prospectus of the company negativing the course of busi- 
ness evidenced by these exhibits, it should be set forth, and I think 
the bill demurrable upon that ground. 
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3. Has a court of equity power to relieve against the forfeiture of 
a policy. 

In Story’s Equity Jurisprudence, sec. 1314, it is said: ‘“ Whenever 
@ penalty is inserted merely to secure the performance or enjoyment of 
a collateral object, the latter is considered as the principal intent of the 
instrument, and the penalty is deemed only as accessory, and there- 
fore as intended only to secure the due performance thereof, or the dam- 
age really incurred by the non-performance. In every such case the 
true test by which to ascertain whether relief can or can not be had 
in equity is, to consider whether compensation can be made or not.” 
But in sec. 1323, it is said: ‘ The doctrine seems now to be asserted 
in England that in all cases of forfeiture for the breach of any cove- 
nant other than a covenant to pay rent, no relief ought to be granted 
in equity, unless upon the ground of accident, mistake, fraud, or sur- 
prise, although the breach is capable of just compensation.” Sec. 1325 : 
“Tt is upon grounds somewhat similar, aided also by considerations 
of public policy and the necessity of a prompt performance in order to 
accomplish public or corporate objects, that courts of equity, in cases of 
the non-compliance of the stockholders with the terms of payment of 
their installments of stock at the time prescribed, by which a forfeiture 
of their shares is incurred under the by-laws of the institution, have re- 
fused to interfere by granting relief against such forfeiture.” In the 
Grigsby case, already cited, the Court of Appeals of Kentucky seemed 
to hold that equity would relieve against a forfeiture incurred by the 
non-payment of premiums ; but I think this is opposed by a great 
weight of authority, including that of the learned circuit judge of this 
circuit, in the case of Tait vs. The New York Life Insurance Company, 
4 Big., 479, where the doctrine is fully discussed, and the conclusion 
reached that equity has no power to afford relief. See also Roberts 
vs. New England Mutual Benefit Life Ins. Co., 1 Disney, 355 ; Mutual 
Benefit Life Ins. Co. vs. French, 2 Cin. Superior Court, 321. 

Asa further discussion of this point would be a mere reiteration of 
the opinion of the learned judge in the case above cited, nothing more 
will be added, except to say that this opinion is considered as an ad- 
judication binding upon this court. 

The demurer to the bill is therefore sustained. 





Eisner vs. Guardiin Mutual Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURL. 


EISNER 
vs. 


GUARDIAN MUTUAL LIFE INS. CO. 


The words “ throat disease” in a proposal for life insurance mean something more 
than a temporary inflammation, which, at the time the proposal was made, was 
completely cured. 


Action on a policy of life insurance. The proposal and policy con- 
tained the usual stipulations that in case of false answers to any of 
the questions in the proposal, the policy should be void. Among the 
questions, the assured was asked whether he had had any of the fol- 
lowing diseases, among them throat disease, which he answered in the 
negative. There was evidence tending to show that he had been treat- 
ed for an ailment of the throat a short time before the application was 
made. 


Dron, J. 

If you believe that the only previous trouble with the throat of the 
assured was that in September, 1871, he consulted Dr. Kohlenheyer, 
and was advised that his larynx was slightly inflamed ; that the doc- 
tor prescribed for him about three times at intervals of about a week ; 
that the doctor considered it nervous, temporary, and pronounced it 
cured ; and if the assured had reason to believe when the policy was 
taken he was in good health, and that his throat trouble had been 
temporary, was cured, and its effect had passed away, and the insur- 
ance was procured, and the answer to question 19 given in good faith, 
then such a throat trouble, temporary in its nature and cured, and its 
effect gone at the time of the insurance, would not be such a throat 
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disease as would defeat a recovery on the policy. But if you find 
that it was more than temporary, of a nature to affect the health,—the 
general health of the assured,—or was of such a nature as tobe omin- 
ous of deeper trouble, or calculated to alarm him, then his answer to 
the 19th question would defeat a recovery. 

Verdict for plaintiff. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HALEY, MORSE & CO. 
vs. 


MANUFACTURERS’ FIRE AND MARINE INS. 
COo.* 


The insured had agreed with C. to sell and assign certain mortgages upon comple- 
tion of the payments for which C. had given notes, and that there should be no 
foreclosure proceedings until default had been made. After one payment the 
property was burned. 


Held, that the payment did not diminish the amount due upon the mortgages nor 
the insured’s interest as mortgagee. Therefore the insurers are liable as if no 
payment had been made. 


The agreed facts as sent up to the full bench show that the policy 
insured $5,000 on “their interest as mortgagee, in the household and 
hotel furniture, useful and ornamental, silver and plated ware, and 
gas fixtures, contained in the five-story,” etc. The insured held two 
mortgages on this property, given by Brown and by Hamilton, for 
$99,462, the former issuing ten and the latter eleven promisory notes 
covering the same, dated August, 1872. Ten months thereafter, on 
default of conditions of mortgage, no part having been paid, the as- 
sured sold the mortgages and notes to Marcy for $90,000, he paying 
the cash and notes then due, in all $25,000. Just a year after this, 
April 3, 1874, and say three months after the above policy was writ- 
ten, Marcy, with three of his own notes unpaid, in all $65,000, which 
had been given for the purchase of Brown & Hamilton’s paper, re- 


* From the Boston Commercial Bulletin, 
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linquished all claim to the property. Marcy had defaulted to pay 
the insurance premium as agreed, but that had been paid by Haley, 
Morse & Co. The next month, May 1, the assured, H. M. & Co., 
agreed with Cherry to assign the Marcy notes for $62,500, Cherry 
giving three notes for $20,000 each and one for $2,500. Cherry paid 
one note, $20,000, due four months thereafter, but within the follow- 
ing month, and long before the second note was due, the property was 
burned. Twenty-eight days after the fire Cherry assigned his inter- 
est in the mortgages and insurance to H., M. & Co. 

The adjusters decided the property before the fire to be worth 
$66,308.26, the value of that saved $13,167.69, making the total loss 
$53,140.57. The whole insurance was $57,000. 

The assured claimed that the insurance company must consider the 
actual value of the property when the loss occurred, say $53,140.57. 
The company insisted that the value was only the amount of the bill 
of sale to Cherry less the $20,100 he had paid, say $42,500. Thus, 
while the assured asked that a $5,000 policy pay $4,661.45, the com- 
pany offered only $2,573.01. 


Russert & Pournam, for the assured,— 

Held that they at all times were the holders of the entire original 
mortgage debt, and of the mortgages securing the same, which would 
in fact be, with interest to 


December 1, 1874 $115,730.00 
Add insurance paid 3,724.00 


$119,454.00 
Deduct payments by Marcy & Cherry with interest.. 48,146.00 


Actual balance due on mortgage $71,308.00 
The amount of loss to recover............sceceeces $53,140.57 


They showed that the contract with Cherry was an executory con- 
tract for the sale of the mortgages to him upon condition that his 
notes given for the purchase should be fully paid, and that any pay- 
ment did not operate to reduce it. The equity of redemption in the 
mortgaged property was never vested either in the assured or in 
Cherry ; it was the mortgage interest solely with which the parties 
were dealing, and the whole scope and purpose of the agreement in- 
volved the preservation of that mortgage interest undiminished in 
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amount, so that when it should be assigned to Cherry he might hold 
it and foreclose it for the full amount of the original debt. Any other 
construction would be destructive to the whole scheme of the con- 
tract ; for under it not only would every payment made by Cherry go 
to reduce the value of the property which he was purchasing, to wit, 
the mortgages, but his completed payment would completely destroy 
that value and discharge the mortgages, to the sole benefit of Brown 
& Hamilton, or their assignees. The right of assured to foreclose 
was made to depend upon Cherry’s non-payment ; but the amount for 
which a foreclosure should take place in case of non-payment was in 
no way diminished, but remained the whole amount of the original 
mortgage debt. 

The agreement of the plaintiffs to sell and assign their mortgages 
to Cherry at a fixed price, and the receipt of a portion of that price, 
did not affect their insurable interest or diminish their right to re- 
cover the full sum insured up to the amount of the loss. An execu- 
tory contract to convey real estate, chattels, or a mortgage, accompa- 
nied by part payment of the purchase money, does not divest the 
vendor’s right to insure, nor limit his recovery to the amount of the 
unpaid purchase money. 

The insurance was not insurance for the debt of Cherry, nor of the 
original mortgage debt ; it was the insurance upon the property itself, 
the furniture. 

The mortgagee’s interest is not necessarily limited even to the 
amount of the debt secured. “There are incidents to the mortgagee’s 
estate, which may give him, as the proceeds of his mortgage, a larger 
value than his mere debt. He may foreclose his mortgage and thus 
acquire an absolute title to property of far greater value than the 
amount due him.” 

This security, or the property which the mortgages covered, they 
had the legal right fully to insure at their own expense and their own 
use. 

The right to the application of the insurance money when recovered 
as between a vendor and a vendee who has made partial payments, 
or as between mortgagor and mortgagee, as affected by the payment 
of the premium by one party or the cther, is a matter between the 
parties in which the insurer is not concerned. The right of the ven- 
dor or the mortgagee to recover to his own sole use when he has 
himself paid the premium, or to his own use to the extent of his 
claim, and beyond that as trustee to the use of the vendee or mortga- 
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gee, where such vendee or mortgagee has paid the premium, are 
equally well established. 


Huronins & Wueewer, for the Company,— 


Set forth that the assured’s interest insured was their interest as 
mortgagees at the time of loss, and the amount of their debt, as it 
existed at that time, must be ascertained ; and that it could not be 
increased or diminished by any subsequent default of Cherry in the 
payment of his notes, or his subsequent release, or other. act of his 
citing that when a mortgagee insures his interest as mortgagee, he 
can recover in case of loss only to the amount of the damage, if less 
than the debt ; and only to the amount of the debt, if less than the 
amount of the damage. 

They also contended that at the time when the policy was taken, the 
assured’s contract with Marcy was in force. But when the fire took 
place they had entered into the contract with Cherry, by which agree- 
ment it was in legal effect agreed: First, that the plaintiffs should 
assign the mortgages and all their interest in the furniture and prop- 
erty mortgaged on payment of his notes, amounting to $62,500, all 
payable at a future day. Second, that Cherry should have immediate 
possession of the property. Third, that there should be no proceed- 
ings for foreclosure of the mortgages by the plaintiffs until default by 
Cherry in payment of his notes. Fourth, that plaintiffs would hold 
the mortgages as security for the payment of the notes given by 
Cherry. 

The legal effect of this agreement was, that the notes of Cherry be- 
came the amount of the debt, the mortgages being security therefor ; 
and that, as Cherry was to insure for benefit of mortgagees, the in- 
surance, when received, would be held in trust for Cherry. If Cherry 
failed to pay his notes, the plaintiffs would have the right to resort to 
the collateral for their debt. They could claim the balance of the 
property uninjured and the insurance, and could enforce their notes 
against Cherry ; but, when they realized the amount of the Cherry 
notes, they would hold the surplus for the benefit of Cherry. The 
agreement of the plaintiffs with Cherry was in material respects total- 
ly different from that with Marcy. There is nothing in the agree- 
ment with Cherry providing that after payment of one or more notes, 
he, by default in subsequent payments, forfeited what he had paid. 
By the third clause of that agreement the mortgage is made express- 
ly collateral to those notes. 

The assured, at the time of the loss, had an interest in the 
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mortgages only to the extent of the Cherry notes. Cherry was in 
no default in his payments ; he had possession of the property; the 
assured, until default, had no right to take possession of the property 
or foreclose the mortgages. The assured simply reserved the right 
to enforce their security to the extent of the notes given by Cherry. 
The property was in fact at Cherry’s risk, and he cannot recover back 
the $20,000 he paid. He had the possession, and he agreed to insure. 
Cherry could have retained his contract, paid his notes, and would 
have been entitled to an assignment of the mortgages, giving him the 
property saved and also the amounts received by the plaintiff for in- 
surance. He would have been entitled to the amount received for 
insurance, because, when a debtor agrees to insure property held as 
collateral for the benefit of the creditor, any sums received from such 
insurance are applied for the benefit of the debtor. 

When, therefore, Cherry paid his first note of twenty thousand 
dollars, it reduced the plaintiffs’ claim upon him by so much, and it 
reduced the plaintiffs’ claim upon the property, and consequently their 
interest in the property, by so much. Should the plaintiffs’ claim be 
sustained, this remarkable result would follow, that if no fire had taken 
place, and Cherry had performed his contract, the plaintiffs would 
have received $42,500, while, the property being partially destroyed, 
they would receive from insurance $53,140.57, and from the saved 
property $13,167.69—in all, $66,308.26. In other words, that they are 
$23,808.26 better off for the destruction of their property, and they 
would actually receive from the insurance companies, under what is 
termed a contract of indemnity, $10,640.57 in cash more than they 
would have received if no fire had taken place and the contract then 
in force had been carried out. 


By tHe Court. 

The contract made by the plaintiffs with Cherry was one collateral 
and executory only. The payment made by Cherry did not diminish 
the amount due upon the mortgages, nor the plaintiffs’ interest as 
mortgagees. They were still entitled to hold the mortgages for the 
original mortgage debts. The clauses in the contract with Cherry, 
which state that the mortgages were to be held as security of the 
Cherry notes, do not cause these mortgages to be affected by any 
payments by Cherry. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS." 


INSURANCE COMMISSIONER 
Us. 


MERCANTILE MARINE INS. CO. 


The words ‘‘joint-stock fire, and marine insurance company, ” as used in Statutes 
1872 and Statutes 1874 of Massachusetts, apply only to corporations organized 
under th: general law, and not to those established under special charters. 

Demurrer sustained. 


By tHe Court. 

The defendant insurance company was incorporated in 1862, under a 
special charter, which contains the usual provisiou that the corpora- 
tion is subject to the duties, liabilities, and restrictions set forth in the 
general laws in relation to corporations aud insurance companies. 

It is contended by the informant that the Statutes 1874, ch. 222, re- 
lating to the dividends of joint-stock fire and marine insurauce- com- 
panies, apply to the defendant, and that it is not authorized to declare 
and pay to its stockholders in any year cash dividends in excess of ten 
per cent. on its capital stock. This statute is an amendment of Statutes 
1872, chap. 375, sec. 7. 

But on a careful examination of the provisions of this statute it is 
evident that it was not intended to apply to an insurance company 
organized under a special charter, having a fixed capital which can 
only be reduced or increased by an act of legislation. The first seetion 
of this act provides that joint-stock fire insurance companies are author- 
ized to declare and pay cash dividends not exceeding ten per cent. on 
their capital stock in any year, “but any such company may issue 
pro rata to its stockholders certificates of such portions of its actual sur- 
plus as the company may from time to time determine, which shall be 
deemed an increase of its capital stock to the extent of such new cer- 
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tificates.” It is not intended by these provisions to restrict the distri- 
bution of the actual surplus ofthe company in one year to ten per cent., 
but to provide that only ten per cent. in cash shall be divided, and the 
remainder may be issued in certificates of stock to the actual stock- 
holders and become a portion of the capital stock. The stockholder 
may therefore receive the full amount of the actual surplus available 
for dividends, a portiou in stock, which he may hold as a capital and 
receive dividends thereon, or sell, as he may any other part of his stock. 
All the actual surplus of the year may be thus divided. But if this 
section applies to an insurance company organized under a special 
charter, the stockholders of such company cannot in any event re- 
ceive more than ten per cent. of the surplus earnings in any one year ; 
for there is no provision of law by which such a company or its stock- 
holders can issue new certificates of stock or increase the capital. The 
statute would thus have a different effect as applied to joint-stock 
insurance companies [from what it would have as applied to 
companies] established by special charter, and in the absence of 
express words we cannot presume that the legislature so intend- 
ed. The words “joint-stock company,” as used in the statutes of 
this Commonwealth, refer to the companies organized under the gen- 
eral laws as corporations. This class of corporations is so designated 
in the earliest statutes on the subject, Statutes 1851, chapter 243, and 
the same words are used in the Statutes 1872, chapter 375, section 13, 
as applied to an insurance company, in a manner to preclude their ap- 
plication to insurance companies organized under special charters. We 
are of opinion that the words “joint-stock fire and marine insurance 
companies,” as used in Statutes 1872 and Statutes 1874, apply only to 
corporations organized under the general law, and not to those estab- 
lished under special charters. The demurrer must therefore be sus- 
tained and information dismissed. 





Strong et al. vs. Phienix Ins. Co. 


MISSOURI SUPREME COURT. 


January Term, 1876. 


Appeal from St. Louis Circuit. 


GEORGE P. STRONG & T. T. GANTT, Appellant, 
vs. 


PHCENIX INS. CO., Respondent. 


Where one is bound to protect another from a liability, he is bound by the result 
of a litigation to which such other is a party, provided he have notice of the liti- 
gation, and opportunity to control and manage it. 

This rule is applicable tothe case of a reinsurer. Ifa bona fide judgment is ren® 
dered against the original insurer, and he has contested the matter in good faith 
for the protection of the reinsurer, with his acquiescence, the latter is bouud 
to pay the costs and expenses incurred for his benefit, and is equally bound by 
the judgment. 

The United States Ins. Co. had issued an inland policy on cotton on the Mississippi 
which was destroyed by fire. The Phoenix Ing. Co. had issued a policy re- 
insuring the United States on all such risks taken on the Mississippi. 

In an action brought by the assignees of the United States against the Phoenix, 
Held, that allegations in the petition setting forth that the claim on the cotton 
had been unsuccessfully resisted by the U. S. Co., and that judgment had been 
obtained against the company, and that the Phosnix was privy to the suit, were 
proper in the pleadings, and the record of the suit and judgment was admis- 
sible on the trial. 


Waener, J. 

This was an action upon a policy of insurance brought by the plain- 
tiffs as assignees of the party to whom the policy was issued. It ap- 
pears from the petition that in April, 1864, the United States Ins. Co., 
by its open policy, caused the firm of Henning & Woodruff to be in- 
sured, lost or not lost, upon all shipments made to them at and from 
all ports and places on the Mississippi River and its tributaries, against 
the perils of the seas, rivers, fires, jettisons and assailing thieves 
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That on the 9th of June, 1864, the firm of William Butler & Co. (a 
firm identical with Henning & Woodruff ) shipped on the steamer Pro- 
gress 700 bales of cotton of the value of $280,000 at the mouth of Red 
River, to be delivered at Cairo ; and that in the latter part of the same 
day the cotton was destroyed by fire, which was one of the perils in- 
sured against by the United States Ins. Co. 

It is further alleged that on the first of November, 1863, the defen- 
dant, the Phoenix Ins. Co., issued to the United States Ins. Co. a pol- 
icy of reinsurance, whereby it caused the United States Ins. Co. to 
be insured, lost or not lost, in respect to all cargo risks taken or to be 
taken of the United States Ins. Co. from any point to any point on the 
Mississippi River and tributaries below St Louis, as to any excess of 
such risks over $60,000 and not exceeding $80,000 ; that the risks 
against which the defendant thus reinsured the United States Ins. Co. 
were among other things those of seas, rivers, and fires. There was an 
am unt of loss by which the defendant became liable for the amount 
of the reinsurance, and the fact of such loss was communicated to 
the defendant. 

The petition then contains certain allegations relating to legal pro- 
ceedings in the Circuit Court of the United States by Henning & Wood- 
ruff against the United States Ins. Co., which allegations were as fol- 

slows: “And the said defendant then and there, to wit at St. Louis, 
on the 18th of July, 1864, did request and counsel the said United 
States Ins. Cv. to resist the demand of the said Henning & Woodruff 
against the said United States Ins. Co., in respect of the said cotton 
so destroyed by fire as aforesaid on board of the said steamer Progress, 
and therefore the said United States Ins. Co. did resist the demand 
of the said Henning & Woodruff, and did defend the same, and after 
a tedious litigation, to which the defendant was from first to last privy, 
the said Henning & Woodruff, by their surviving partners, Henning 
& Pierce, did recover against the United States Ins. Co,, on the 24th 
of September, 1872, by the judgment of the Circuit Court of the United 
States for the district of Missouri, at the September term, 1872, there- 
of, as well the sum of one hundred and seventy-eight thousand two 
hundred and eighty dollars for their damages, as their costs in that 
behalf expended on account of the said loss of the said cotton so as 
aforesaid destroyed by fire on the steamer Progress on the 9th of June, 
1864, all of which will and doth appear by the record of said judgment 
in said court remaining. And the amount so recovered as damages as 
. aforesaid was made up and composed of the principal sum of one hun- 
dred and twenty thousand dollars ($120,000) and interest thereon from 
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the 21st of August 1864. The foregoing allegations were by the court 
stricken out. 

After these allegations were stricken out of the petition the defen - 
dant answered denying all its material averments ; admitting, however, 
the execution and delivery of their own policy of reinsurance. A cer- 
tain agreement or stipulation was then introduced by the plaintiff, 
signed by certain reinsuring companies, the defendant among the num- 
ber, which states that a claim was made upon the United States Ins. Co., 
under an open policy agreement of Henning & Woodruff with said in- 
surance company, for the sum of one hundred and twenty thousand 
dollars for cotton burned on the steamer Progress on the Mississippi 
River, on or about the 9th of June, 1864 ; and as each of the companies 
signing the agreement was bound and liable to the United States Ins. 
Co. to the amount of twenty thousand dollars on cotton, for which it 
was liable as reinsured to it, to that amount each ; and as it was be- 
lieved both by the United States Ins. Co. and the reinsuring com- 
panies that said claim was illegal and unjust, and that they desired 
that the same should be resisted and defended, they therefore for that 
purpose, in consideration of the premises, agreed with the United 
States Ins. Co. that it should retain and employ such counsel as it 
might deem proper to consult and manage the defense, and that in 
case the United States Ins. Co. was successful, and should not be made 
liable for the claim, then they would each pay their pro rata propor- 
tion of the attorney’s fees and costs, and in case the United States Ins. 
Co. should fail in its defense and be made liable by the judgment of 
the court, they would each pay their equal pro rata proportion of such 
claim and judgment, and of the attorneys’ fees and costs. After the 
submission of this agreement some oral evidence was heard, and the 
plaintiff then offered the record of the suit and judgment in the United 
States Court : Henning & Pierce as plaintiffs, and the United States 
Ins. Co., as defendant. This record was excluded by the court, and 
the plaintiffs took a nonsuit, which the court refused to set aside. 

From the foregoing statement should be seen that the material 
issues in the case involves the action of the court in striking from the 
pleadings the allegations relating to the record of the suit in the 
United States court, and in excluding the same record when offered 
by the plaintiffs at the trial. In the first place the record of the judg- 
ment was set up in the petition, and after it was stricken out it was 
offered in evidence on the trial. The rule is well settled, that where 
the record is admissible for any purpose it may be used in either o¢ 
those modes. It may be inserted in the pleading or it may be intro- 
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duced in evidence with the same effect. The general principle is that 
parties only are concluded and bound by a judgment, but the term 
parties is not restricted so as to exclude all who do not appear upon 
the record, but includes all who have a direct interest in the subject 
matter of the suit, and have a right, and have also had an opportuni- 
ty to make a defense or control the proceedings. State vs. Coste, 36 
Mo., 488; 1 Greenleaf on Ev., | 523. The rule may be succinctly 
stated thus: where one is bound to protect another from a liability, 
he is bound by the result of a litigation to which such other is a party, 
provided he have notice of the litigation, and opportunity to control 
and manage it. 

This is the doctrine deduced from the whole current authorities on 
this subject. The qualification however is that where it is sought to 
make the judgment an estoppel, the litigation must have been carried 
on without fraud or collusion, and conducted in a reasonable manner. 
Mors-le-Blanch vs. Wilson, L. R., 8 Com. Pl. 227 : 2 Phil. Ev., 4th Am. 
ed., p. 9, note. 

The rule is so well established and the authorities are so numerous 
that it is unnecessary to cite them. One of the latest cases however, 
in the highest court of this country, may be noticed. In Robbins vs. 
City of Chicago, (4 Wall., 657; S. C. 2 Black, 418,) one Woodbury had 
recovered a judgment for a large sum against the city of Chicago, as 
damages for personal injuries caused by falling into a hole, or an area 
in the sidewalk dug by Robbins in front of his premises, and by him 
negligently left unguarded. The city paid the judgment and sued 
Robbins for the amount so paid. When Woodbury’s action was pend- 
ing, the attorney for the city applied to Robbins to assist him in pro- 
curing testimony, and Robbins did so. On the day of the trial, and 
before the trial was commenced, the same attorney notified Robbins 
that the cause was about to be tried. On these facts it was held that 
Robbins was bound by the judgment obtained by Woodbury against 
the city. It was expressly so held on the principle stated in the 
opinion, that Robbins “ knew the suit was pending, and could have 
defended it.” In writing the opinion of the court, Mr. Justice Clif- 
ford said, “ knowledge of the pendency of the suit in the most authen- 
tic form was brought home to him, (Rubbins,) and the Jegal presump- 
tion is that he knew that he was answerable over to the corporation, 
and if so, it must also be presumed that he knew that he had a right 
to defend the suit.” 

But there is a question underlying this, and that is to find and 
determine in what rélafion the insured stood to the reinsuring com- 
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pauy, the defendant. Mr. Parsons says that in all cases of reinsurance, 
whatever may be their ground, the reinsured stands, as to his insurers, 
in the same relation in which the original insured stands to him. The 
reinsurers may make the same defenses against him which he could 
against the original insurers. Purs. Mar. Ins., 299. 

The contract of reinsurance is totally distinct from, and unconnect- 
ed with the primitive insurance ; the original assured having no kind 
of claim against the reinsurer, aud the reassured remains solely liable 
on the original insurance, and alone has a claim against the reinsurer. 
Therefore, when the original insurer becomes bankrupt, and the 
assured only gets a small dividend out of his estate, the reinsurer is 
still liable to pay the whole amount of the reinsurance to the assign- 
ees of the original insurer, without deducting the dividend, and the 
original assured has no claim upon them in respect of the money so 
paid. 1 Arnold on Ins., § 119 ; 3 Kent. Com., 279. It thence follows 
that there is no privity between the original assured and the reinsurer, 
and that the liability of the reinsurer is exclusively and solely to the 
reinsured. 

We cannot find any case where the precise question now presented 
has ever been determined, but there are cases involving similar 
principles. 

In the case of the N. Y. St. Mar. Ins. Co. vs. Protection Ins. Co. 
(1 Story, 458,) the plaintiff in the action had insured the brig Eveline 
for a certain voyage, and afterward reinsured in the defendant cor- 
poration. During the voyage insured, the vessel sustained damage 
by perils insured against, and the owners claimed of the insurers, the 
plaintiff, a total loss, which they refused to pay ; and an action being 
brought, it was decided that there was a liability for partial loss only. 
The plaintiff then claimed of their reinsurers, the defendant, the 
amount they were obliged to pay to the owners by reason of the judg- 
ment, and also the costs and counsel fees incurred in defending the 
suit. The defendants, the reinsurers, paid the judgment, but refused 
to pay the counsel fees and the expenses of suit ; the court held that 
they were liable, and gave judgment for the plaintiff. Mr. Justice 
Story examined the case with his accustomed learning and affluence 
of argument, and in his opinion said: “This is a case of reassurance, 
aud nothing is clearer upon principle and authority, than that, in 
such a case, the reassurers are entitled to make the same defense and 
to take the same objections which might be asserted by the original 
insurers in a suit upon the first policy. The consequence would 
seem to be that, as no voluntary payment by the original insurers 
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would be binding or obligatory upon the reassurers, they are compel- 
lable to resist the payment, and to require the proper proofs of loss 
from the assured in a regular suit against them, so as to protect them- 
selves by a bona fide judgment to the amount of the recovery against 
them, under their reassurance.” * * * * 
“Now it is precisely in this view that the consideration of notice of 
the suit becomes most important, even if it be not (as I am not pre- 
pared to say that it is,) indispensable. 

“Tf notice of a suit, threatened or pending upon the original policy, 
be given to the reassurers, they have a fair opportunity to exercise 
an election whether to contest or admit the claim. It is their duty 
to act upon such notice, when given, within a reasonable time. If 
they do not disapprove of the contestation of the suit, or authorize 
the party reassured to compromise or settle it, they must be deemed 
to require that it should be carried on, and then, by just implication, 
they are held to indemnify the party reassured against the costs and 
expenses necessarily and reasonably incurred in defending the suit. 
If they decline to interfere at all, or are silent, they have no right 
afterward to insist that the costs and expenses of the suit ought not 
to be borne by them, as they are exclusively, under such circumstan- 
ces, incurred for the benefit of the reassurers, and are indispensable 
for the protection of the party reassured.” In Hustie vs. DePeyster, 
3 Cairns, 190, it was decided the reassurer was liable to the answer 
for all costs, bona fide expenses, etc., incurred in defending the suit, by 
the original underwriters, especially when, with notice of its going on, 
he stood by, and did not offer to settle ; for as the reassurer was en- 
titled to every defense against the insurer which he might urge against 
the primitive assured, it became necessary for the original under- 
writer to show he had been obliged to pay an unjust claim against 
him, and he would be entitled to interest on all he had expended and 
paid. 

Now it seems to me that these cases are not only satisfactory, but 
that they are conclusive of the question here involved. If a bona fide 
judgment is rendered against the original insurer, and he has contest- 
ed the matter in good faith for the protection of the reinsurer and the 
latter is bound to pay the costs and expenses incurred for his benefit, 
why is he not equally bound by the judgment? It would be a singu- 
lar position to take, to say that the reinsurer was bound by the inci- 
dent and not the principal. The contest is carried on by his consent 
or acquiescence, and for his benefit and protection, and if good faith 
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is observed, can there be any reason why the identical question should 
be litigated twice. 

The reinsured and the reinsurer stand in the precise relation of all 
other parties, where there is a liability over and the result of one liti- 
gation bindsor concludes both. There is but one matter in issue, 
which is alike common to both, and that is whether a loss has oc- 
curred, and a debt has accrued to the original insured. The defense is 
the same whether made by the primitive insurer or the reinsurer. 

If the insurer fails in his defense he has his recourse over against the 
reinsurer. The reinsurer is bound to protect the original insurer to 
the extent of his policy ; both then are equally alike interested in the 
determination of the suit. 

The reinsurer then comes precisely within the rule heretofore laid 
down, that where one is bound to protect another from a liability he 
is bound by the result of a litigation to which such other is party, 
provided he had notice of the litigation and an opportunity to man- 
age and control it. 

There was evidence enough tending to show that the defendant 
had notice of the suit brought by Henning & Pierce, as surviving 
partners of Henning & Woodruff, and there was an allegation in the 
petition which was stricken out, that they were privy to that suit and 
assisted in its management. The court further excludes the testi- 
mony of Mr. Bodley, to show that defendants had due notice, and 
then ruled out the judgment. In all this we think there was mani- 
fest error, and the judgment should be reversed and the cause re- 
manded. 





CASES DECIDED IN THE LOWER COURTS. 


TAXATION OF INSURANCE COMPANY. 
Pennsylvania Court of Common Pleas.— Dauphin County. 


COMMONWEALTH OF PENNSYLVANIA 
vs. 


GERMANIA LIFE INSURANCE COMPANY.’ 


1. The act of 1873, in reference to insurance companies making full returns to 
the Insurance Commissioner, and taxation thereunder, is not repealed by the 
act of 1874, obliging corporations to make returns to the Auditor General. 


2. The taxation of three per cent. under the act of 1873, on foreign insurance 
companies, is constitutional, although a different rate may be placed upon 
home companies. 


Lyman D. Gitpert, Deputy Altorney General, and Grorar Lear, Al- 
torney General, for the Commonwealth. 


Pearson, J. 

An appeal was taken by the defendant from the decision of the 
Insurance Commissioner and State Treasurer, charging it with a tax 
amounting to $3,203.45, under the tenth section of the act of April 
4, 1873. The company is incorporated by a law of New York, and 
has an agency established in Pennsylvania under a law of this State. 
During the year 1874 it received premiums, under life insurance 
policies in Pennsylvania, amounting to $106,781.50, on which it is 
charged with a tax of three per cent. The first question presented 
in its natural order in the present case goes to the jurisdiction of the 

* Opinion delivered April 20, 1876. From the Legal Intelligencer. 
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officers to settle this account. Could it be done by the Insurance 
Commissioner and State Treasurer under the act of 1873, or was 
that power abrogated and annulled by the act of April 24, 1874? Is 
that part of the act of 1873 repealed? Itis very clear that by the 
act of 1873 the legislature intended to give jurisdiction and control 
of all thi gs connected with insurance in this State to the Insurance 
Commissioner, and all of the books conuected with the business are 
transferred from the office of the Auditor General to that of the 
Insurance Commissioner. The various companies are required to re- 
port to him. He is not only to judge of their safety, but suit can be 
brought in his name for the enforcement of claims due to the com- 
monwealth. 

The agencies of foreign offices desiring to do business in the State 
must receive their license from him. He judges of the solvency of the 
parent institution, and can compel the production of its books, and, 
if dissatisfied, can revoke the power to carry on business here ; and by 
the 10th section of that act the amount of premiums received are to be 
reported to him annually, and a tax paid, for the use of this common- 
wealth, of 3 per cent. on the premiums received, and the commissioner 
cannot grant a renewal of the certificate of such company or agency 
unless the tax is paid. Is this system, so carefully prepared, abolished 
by the act of 1874? There are no express words of repeal so far as 
regards the Insurance Department? Yet there is an apparent incon- 
sistency between the two laws. The first section of the act of 1874 
provides for all institutions or companies incorporated under any law 
of this commonwealth, or of any other State authorized to do busi- 
ness within this commonwealth, making report of its name, place of 
business, and the names of its officers to the Auditor General, under 
heavy penalties. This, we may say, is proper in itself, and not incon- 
sistent with the act of 1873, relating to insurance. It is right that the 
name and location, with the place of doing business, should be known 
at that office. The second section requires all of such corporations to 
report to the Auditor General the amount of capital, business done, 
dividends declared, etc., with the sum due for taxes to the State. It 
is proper that this should be known at the department, even if the 
same thing is reported to the Insurance Commissioner, in regard to 
that class of corporations. The third section merely provides a remedy 
for enforcing the reports under certain penalties. The fourth section 
relates entirely to another class of corporations—railroads, canals and 
transportation companies—which never were under control of the In- 
surance Department, but were subject to that of the Auditor General. 
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The fifth section more immediately relates to the matter in controversy. 
That section, by very general expressions, embraces all companies in- 
corporated by this State, or by other States, and doing business in this, 
to pay a tax at the rate of one half mill upon the capital stock on each 
1 per cent. of dividend made or declared, and a failure to declare any, 
on an appraised value. But in enumerating the corporations which 
are to be so taxed, the law expressly exempts “ foreign insurance com - 
panies licensed in pursuance of the general acts in relation thereto. 

Was it the intention of the legislature to exempt those companies 
from all taxes whatever? Was it intended to repeal the act of 1873, im- 
posing the 3 per cent. tax on all premiums received by such corpora- 
tions? We cannot believe that the legislature so intended. If it ap- 
peared that the Auditor General was to settle the accounts of these 
foreign corporations doing business in Pennsylvania, we would say 
that the Insurance Commissioner could not settle them, as it cannot 
be supposed that two tribunals would be required to settle the same 
accounts, as it would naturally or possibly lead to a different result. 
But there is nothing in the act of 1874 requiring the account to be 
settled by the Auditor General, and even if the tax had to be reported 
to his office, it would not be conclusive, as it might be considered pro- 
per that the whole taxes due the State should appear at that office. 

As there is no tax imposed on such corporations by the act of 1874, 
there was nothing to be settled under that statute, but the same was 
to be done by the officers created and pointed out under the act of 
1873. We are therefore of opinion that the law is in full force, un- 
changed and unrepealed by the act of 1874, and the tax is due to the 
commonwealth, and settled by the proper officers. Was it abolished 
by the new Constitution, or is it inconsistent with the instrument ? 
When the statute of 1873 was enacted there was no restriction on the 
power of the legislature to tax. It need not classify, or place a like 
tax on each class of subjects, but the power was unlimited and uncon- 
trolled, and could be exercised according to the legislative sense of 
justice, ability of the party to pay, or even by caprice or prejudice. 
It may be otherwise, to a slight extent, under the new Constitution, 
or such may be inferred to be the intention. We cannot collect from 
that instrument that the convention intended to repeal the existing 
tax laws. There is no declaration to that effect. On the contrary, the 
second section of the schedule declares that “ all laws in force in this 
Commonwealth at the time of the adoption of this Constitution, not in - 
consistent therewith, and all rights, actions, prosecutions and contracts, 
shall continue as if this Constitution had not been adopted.” There 
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is nothing so directly inconsistent between the act of 1873, imposing 
the tax on this corporation, and the Constitution adopted in 1874, that 
the former must give way to the latter. When the convention intended 
to abrogate existing laws it knew how to express that intention, as in 
the 23d section of the third article. If the act of 1873 had even been 
enacted after the adoption of the new Constitution, we are not pre- 
pared to say that the tax imposed on this corporation was violative of 
that instrument. The legislature can declare the terms on which 
foreign corporations shall establish agencies or transact business in 
this State, and if they choose to come in and take the benefits they must 
bear the burdens. 

Unlike the taxes imposed on our own citizens, it is more in the na- 
ture of a contract. The legislature could say to the foreign insurance 
company, You shall establish no agency in Pennsylvania ; we will not 
permit you to underwrite any policy on the lives of our citizens within 
the State. Or they could declare, We will permit it on condition that 
you shall pay into the treasury a certain sum on each policy, or a per 
centage thereon, which may be called 2 tax, or by any other name, 
and on being accepted the terms must be complied with. Again the 
power of the legislature to classify must be conceded. Why not say, 
we will place the foreign insurance company in one class and the do- 
mestic insurance company in another ?' 

The former we will require to pay 3 per cent. on its premiums re- 
ceived, and the latter but 1 or 4 percent. It is no more arbitrary than 
a tax which has already been recognized, where an incorporated com- 
pany was required to pay three cents a ton on each ton of coal mined 
or purchased by it, and individuals may mine or deal in the same 
article without paying any tax whatever. Such classification was re- 
cognized by this court in the case of the Kittanning Coal Company, 
and the Supreme Court affirmed the judgment. 

It may therefore be considered as settled. To say that each ton of 
coal mined by a Welshman shall pay a tax of one cent, and each ton 
by an Englishman or Irishman shall pay a tax of three cents, would 
strike us as being most arbitrary and unjust, yet not more so than the 
distinction between the ton mined by a corporation and an individual. 
The coal mined is the natural classification of the subject, but any 
classification which the legislature choose to adopt has been recog- 
nized. But perhaps it may be more properly said that the tax is im- 
posed on the corporation, and the ton of coal used asa means of show- 
ing the extent of its business. If so, that would authorize the distinc- 
tion of insurance companies into two classes, foreign and domestic 
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and justify a different tax on each class. On the whole, we are of the 
opinion that the act of 1873 is in full force in all of its parts, so far 
as regards the tax in the present case, and the settlement was made by 
the proper officers of the government. We do not consider that there 
is anything in the exception that this law taxes a contract made in the 
State of New York. 

It is conceded that the contract was made in Pennsylvania, and the 
corporation knew at the time of making it that a certain portion of the 
funds received must be paid over to the State of Pennsylvania under 
the name of taxes. 

We are of opinion that the tax was properly imposed, for the right 
‘sum, the settlement legally made, and the same must bear interest at 
12 per cent. after two months from the date of settlement, and that 
the claim of 5 per cent. for collection can lawfully be charged if the 
act of 1870 is constitutional. We shall accordingly enter judgment 
in favor of the commonwealth for $3,713.86, and costs of suit. 


FORFEITURE OF LIFE POLICY~NON-PAYMENT OF 
INTEREST ON PREMIUM NOTE. 


Saint Louis Court of Appeals, February, 1876. 


RUSSUM 
vs. 
ST. LOUIS MUTUAL LIFE INS. CO.* 


A policy of life insurance is forfeited by failure to pay interest on a note given for 
part payment of premium, when the policy so stipulates. 


Gantt, J. 
This was an action on a policy of insurance, dated December, 1868. 
By it the defendant, in consideration of $1,066.80 then paid, and of the 
annual premium of $1,066.89 to be paid on the 2d of December for nine 
succeeding years, insured in favor of the plaintiff, the life of Wm. D. 
Russum, in the sum of $10,000. This policy was subject to two pro- 


* From the Central Law Journal. 
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visos: First. That if default was made in the payment of any annual 
premium thereafter becoming payable, such default should not work 
a forfeiture of the policy, but the sum insured should be proportional- 
ly reduced. Thus, if only the first annual premium should be paid, 
then, in case of death, only one tenth of the sum insured should be 
claimable. If two premiums only were paid, then two tenths of the 
sum insured should be claimable, and so on. 

The second proviso was a qualification of the first. It provided 
that “if the insured shall fail to pay annually in advance the interest 
on any unpaid notes or loans which may be owing on account of the 
above mentioned annual premiums at the office df the company in St. 
Louis, or to agents, when they produce receipts signed by the presi- 
dent or secretary, then and in every such case the said company shall 
not be liable for the payment of the sum insured, or any part thereof, 
and this policy shall cease and determine.” 

When this policy was taken out (it was effected by Wm. D. Rus- 
sum for the benefit of his wife,) he paid the sum of $711.80, being 
two thirds of $1,066.80, in cash, and also the interest in advance for 
one year on the remaining third, being $355, making a cash payment 
on that day of $733.10. He gave his note at one year for this balance 
of $355. On the 2d of December, 1869, he paid the further premium 
of $711.80 in cash ; received on the policy a dividend of $129.89 ; gave 
a note for the remaining third of the second payment and for the un- 
paid balance of the old note, making the new note $580.11 ; and also 
paid in advance the interest on this note for one year. On the 2d of 
December, 1870, he failed to make any payment, but a dividend was 
declared on his policy for that year of $129.89. In 1871 no dividend 
was earned, and in July, 1872, Mr. Russum died. 

1. If he had paid the interest on his note on the 2d of December, 
1871, he would, we think, have been entitled to recover two tenths of 
the sum insured, deducting the unpaid note. Having failed to make 
that payment, the policy is forfeited and the company discharged. 

When on the 2d of December, 1870, he failed to pay the interest on 
his note for $580.11 then maturing, there was to his credit in the 
hands of the company $129.89. This sum the company was bound to 
apply first in such a manner as to save the forfeiture ; that is, to the 
payment in advance of the interest on this note. The balance was 
applicable to the reduction of the principal of the note. This left 
more than $480 of the principal of the note unpaid. When on the 
2d of December, 1871, he failed to pay in advance the interest on this 
unpaid note, he incurred the forfeiture provided in the policy. 
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We think it impossible to escape this conclusion. It seems a harsh 
one, but we are of opinion that it is precisely what the parties con- 
tracted for, and we have no choice. It avails nothing to remark that 
the plaintiff would have been benefited by the failure of Mr. Russum 
to pay any part of the second premium. He actually paid more than 
the first premium ; and if he had paid that first premium only, leav- 
ing no note in respect of the non-payment of interest on which a for- 
feiture might be exacted, the plaintiff would have had the right to re- 
cover one tenth of the whole sum insured. But again, if he had paid 
the several premiums as they became due, he would, by paying very 
little more than $4,000, have entitled the insured to receive $10,000. 
His family would then have gained $6,000. As matters stand, they 
lose $1,479.61 with interest. This loss is plainly chargeable on his 
negligence, and we are powerless to relieve his family from the conse- 
quences. 

We have been referred to numerous cases by the counsel on both 
sides of this interesting case. If we do not refer to them here it 
is not because we have not read them carefully. Except in a case 
where particular words or phrases have received at the hands of the 
Supreme Court of Missouri a construction which disposes of a case 
coming before us, we are compelled by the best judgment we can 
exercise to ascertain the true intent and meaning of every contract 
we are called upon to expound, by applying to it the accepted rules 
of interpretation. This we have done in the case before us, but we 
do not think it necessary to collate the various cases which illustrate 
these rules. 

It is urged that the two provisos of this policy are inconsistent and 
contradictory, and it is claimed that if they are, that which leads to a 
forfeiture must be rejected. 

We should accept the conclusion if we considered the premises 
established, but we do not so consider. The clauses are not inconsis- 
tent. They can both stand together, and we may give full effect to 
both. All that is needed for this, is for the insured to bring himself 
within the terms of both. The first is intended to save a forfeiture 
which generally would be incurred by the failure to pay the annual 
premium. To this extent it is a privilege or advantage to the assured. 
The second proviso insists upon vigorous conditions—in respect of 
what? Only of so much of any unpaid premium as the assured, in- 
stead of paying in cash, takes the indulgence of only paying interest 
on—at six per cent. If he does not wish to incur the hazard of a 
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forfeiture on account of this part of the premium, his remedy is easy; 
he can presently pay his note for the premium, and without more he 
has a paid up non-forfeitable policy for a fixed portion of the sum 
contemplated by the instrument when originally issued. If he wishes, 
instead of this, to take the chances of gain, he must at the same time 
incur the hazard of loss, and cannot complain if he be held to the 
terms of the contract he has deliberately made. 

From the resolution announced above to state our own opinion in the 
decision of causes, but not to encumber the record with a criticism of 
the various authorities cited by counsel on either aside, we make on this 
occasion a departure, in order to exclude the conclusion that we have 
been unmindlul of the opinion of the Supreme Court of Kentucky upon 
the very point presented by the record. In the case of the St. Louis 
Life Insurance Company vs. Grigsby, 10 Bush, 310, that very able 
and learned court made a decision which is directly opposed to this. 
The respect we entertain for the decisions of that court has led us to 
examine the opinion of Judge Lindsay, who spoke for that tribunal 
on the occasion referred to, with great care. We are unable to con- 
cur with it. We consider that it virtually makes a thing, which the 
parties to the contract declare to be of vital importance, of no signifi- 
cance whatever. The regular and prompt payment of interest on the 
unpaid premiums of a policy is of course essential to the system of 
allowing them to remain unpaid at all. If the prompt and punctual 
payment of such interest in advance be not secured in a perfectly re- 
liable way, the alternative will be that no credit can be given. The 
condition of giving credit for an unpaid premium is a feature of the 
mutual system of insurance, and it is certainly one of the features 
which promotes the popularity of the system ; but if those to whom 
credit is given are at liberty to abuse it, the system itself must come 
to an end. The punctual performance of the contract on which 
credit is given, is vital to the business of the appellant, and every 
policyholder is interested in the enforcement of such performance. 
We have not shut our eyes to the seeming harshness of the applica- 
tion of these rules in the present case, but we see in that harshness 
no reason for relieving a party from the consequences of a reasonable 
and unambiguous contract, the benefits of which he has lost by sheer 
negligence. It is not our purpose to criticise the opinion of the Su- 
preme Court of Kentucky, further than to declare that we cannot ac- 
cept it as a correct interpretation of the instrument which is the 
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foundation of this action. We regret this inability, but are compelled 
to expound that instrument according to what we consider the very 


clearly expressed intention of the parties to it. All the judges con- 
cur in reversing the judgment. 


MISCELLANEOUS. 


Firr.—<Stockholders’ Liability. 

The plaintiffs recovered judgment against the company for a loss, 
and, no property being found on execution, a petition was filed against 
the stockholders individually seeking to charge them as contributors 
to double the amount of their stock, or to the extent necessary to pay 
their judgment, under the Ohio statute making the stockholders 


individually liable in double the amount of their stock. The policy 
provided that action must be commenced within twelve months after 
the loss. 

Held, that this limitation does not apply to suits against the indi- 
vidual stockholders. 

Held, that where parties subscribed in their own name, and not as 
trustees, they are liable to contribute as stockholders though they may 
in fact hold the stock for another. 10 Metcalf, 545, and cases cited in 
Lindley on Partnership. 


A, T. Stewart & Co. vs. Trimble Ins, Co.” 
D. C., Hamilton Co. O. 





ENGLISH CASE. 


Court of Appeals of England.—Queen’s Bench Division. 
November, 1875. 


EVANS vs. HOOPER." 


An agreement between the members of an association, that the agent of the asso- 
ciation shall have authority to sue delinquent members on behalf of the part- 
nership, is a contract that the law does not recognize. 


When an agent of an underwriter’s association signs the policy for the membership 
he cannot maintain a suit in his own name forany sum due the association 
thereon, for he is not liable to the assured, the engagement being on behalf 
of the principals, and therefore there is no consideration from him to sustain 
the contract. 


Error from the judgment of the Mayor’s Court, London, in favor of 
the defendant on demurrer to the declaration. 

Declaration that the defendant was a member of a certain associa- 
tion called the British Marine Mutual Insurance Association, and by a 
policy of insurance on the 23d of February, 1873, caused himself to be 
insured, lost or not lost, from the 20th of February, 1873, to the 20th 
of February, 1874 ; upon the body, etc., of the ship Sunk Light Tender, 
against perils of the seas and other perils and losses more particularly 
mentioned in the policy, the ship and premises being valued at £400 ; 
and the plaintiff, in consideration of the defendant’s agreeing to com- 
ply with the rules thereinafter mentioned subscribed the policy for 
£300 on behalf of the several members of the association, every mem- 
ber bearing his equal proportion according to the sums mutually in- 
sured therein. And the defendant was then and thence, until the 
commencement of this action, interested in the ship and premises to 
the amount of the moneys insured by him therein. And it was agreed 
between the plaintiff and the defendant that certain rules thereunto 
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annexed should form part of the policy, which rules, so far as material, 
were as follows : 

“1. That the members of this association shall severally, not jointly 
or in partnership, nor the one for the other of them, but each only in 
his own name, insure each other’s ships, or shares of ships, from cer- 
tain dates in each year, against all losses, perils, and damages what- 
soever. 

“2. That the committee for superintending the affairs of this asso- 
ciation meet once in every three months, or oftener if required, to ex- 
amine and decide on claims ; and no member thereof shall act as such 
in the settlement of his own average or loss. 

“4, The manager is empowered to levy contributions of one fourth 
part of theestimated premium, which shall be drawn for at two months 
date from certain dates in each year, such premiums of insurance to 
form a fund for the payment of claims. Provided, always, that if the 
losses and expense exceed the amount of premiums so realized, the de- 
ficiency shall be made good by an additional percentage on the pre- 
miums to be drawn for, as the committee may determine. But should 
the premiums so realized exceed the losses and expenses incurred, then 
the surplus to be proportionately returned. 

“5. That the manager’s drafts on any member of this association 
for his proportion of the annual estimated premium, and for any addi- 
tional percentage thereon, shall be duly accepted and punctually paid 
when due, and if any member shall neglect, omit, or refuse to accept 
any such drafts, or to pay his contributions thereto, his respective ship 
or ships shall cease to be insured in or by this association, and he 
shall thenceforth forfeit all claims for or in respect of any loss or ave- 
rage under his policy or policies affected therein, and the manager is 
hereby authorized and empowered to sue for the amount due from 
any defaulting member, and, if not recovered, the loss shall be borne 
proportionately by all the members.” 

Averment that the plaintiff is the manager referred to in the rules, 
and that being such manager he levied contributions for the year end- 
ing on the 20th of February, 1874, and afterward it was found that 
the losses and expenses for the said year exceeded the amount of pre- 
miums so realized, and thereupon it became necessary that the defi- 
ciency should be made good by an additional percentage on the pre- 
miums to be drawn for as the committee might determine. And there- 
upon the committee declared that the manager should draw on the 
members in accordance with rule 4, and among others on the defen- 
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dant for his proportion of two additional calls of one fourth, and also 
of one half of the estimated premium respectively. And afterward 
the plaintiff {drew on the defendant as such member as aforesaid for 
certain amounts, to wit, £7 10s. and £15, being one fourth and one 
half respectively of the defedant’s estimated premium ; and all things 
happened, and all times elapsed, and all conditions were fulfilled ne- 
cessary to entitle the plaintiff to have the said drafts accepted by, and 
the amounts paid by the defendant. Yet the defendant did not accept 
the said drafts, and did not pay the said amounts. 

Demurrer and joinder. 

The court gave judgment for the defendant, that the declaration 
was bad in substance. j 


On error by the plaintiff. 

Orinton.—It is quite unnecessary to advert to the second point 
raised, because it appears to me that the first objection is sufficient to 
dispose of the case. The declaration states a policy of insurance, in 
which the defendant is the person insured, and the British Marine In- 
surance Association are the insurers and underwriters. The policy 
was signed on their behalt by their manager, and there is a rule which 
professes to authorize the manager to sue the persons insured for con- 
tribution in case of deficiency of funds. If the matter stopped there, 
that would amount simply to an attempt by an unincorporated com- 
pany to authorize their manager to sue on their account. Such an 
agreement to authorize an agent to sue on behalf of the partnership is 
a contract that the law does not recognize. But it is argued that the 
averments in the declaration amount to this, that there was a consider- 
ation passing between the manager and the person insured, who agreed 
that if the manager would underwrite and sign the policy, he, the per- 
son insured, would agree to be bound by and obey the rules of the 
company. Now let us see how the averments stand on that point, 
The declaration says that the plaintiff subscribed the policy on behalf 
of the several members of the British Marine Mutual Insurance Asso- 
ciation, every member bearing his equal proportion according to the 
sums mutually insured therein, and that he did so in consideration of 
the defendant’s agreeing to comply with the rules. This is an aver- 
ment that the defendant agreed to comply with the rules in consider- 
ation of the plaintiff subscribing the policy, not on his own behalf, but 
on that of the members of the association, and so that his signature 
should not be taken to import any personal liability, but simply to 
operate against the members. If so, no consideration is stated. The 
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engagement would be on behalf of the principals, and not on behalf 
of the agent, and therefore no consideration is shown on which the 
agent can sue. The judgment must therefore be affirmed. 

Opinion by Lorp Carrns, C. Loxp Cotzrines, C. J., Baaaatay, J. 
A., and Bramwett, B., concurred. 

Judgment affirmed. 





